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Leonard H. Gilbert 


PRESIDENT 


The Year of the 
Older Floridian 


“Grow old with me! 

The best is yet to be, 

The last of life for which the first was 
made....” 


Robert Browning 


Unfortunately, for many of 
Florida’s senior citizens, the “last of 
life” can many times be filled with 
poverty, neglect, and confusion. 
Often isolated from family and 
friends, many of the elderly face the 
challenge of survival with decreased 
physical—and many times mental— 
capabilities. 

Senior citizens, however, should 
occupy a very special place in our 
society. They are truly a most 
important constituency of the legal 
profession. Society in general, and 
the legal system in particular, have 
attempted to provide senior citizens 
with special benefits and protections. 
Quite often, however, the elderly are 
not only unaware of these special 
benefits and protections, but are also 
unable to obtain the legal services 
necessary to realize them. And, to 
make matters worse, the elderly 
often fall victim to swindlers, con 
artists, and, in some cases, their own 
families. 

As Richard Woltmann, chairman 
of The Florida Bar’s Special 
Committee on the Elderly, pointed 


out in a presentation this year to the 
Board of Governors: 

The Florida Bar has a unique opportunity to 
play a significant role in contributing to the 
resolution of many of the problems of older 
Floridians. The Florida Bar can begin by 
sensitizing its membership to the special needs 
of the elderly, and at the same time enhance its 
image as an organization sincerely interested 
in seeing that all of Florida’s citizens receive 
the legal services they need. 

The Florida Bar has undertaken 
this challenge in several ways. The 
first step was taken by the Board in 
adopting Chairman Woltmann’s 
request to declare 1980-81 “The Year 
of the Older Floridian.” Simulta- 
neously, I requested all section and 
committee chairmen to submit 
proposals for special projects 
concerning the elderly. Although all 
of the responses are not yet in, I know 
that they will be positive. 

The Special Committee has itself 
contributed a great deal to the Bar’s 
efforts in this area. Not the least of its 
projects has been the coordination of 
production of this special issue of the 
Journal, devoted entirely to legal 
problems of the elderly. 

Other Bar programs to aid the 
elderly include: 

Elderly Referral Panel— 
Comprised of volunteer Bar 
members, its services are available to 
persons 60 years of age or older with 
an annual income of $13,000 for a 
household of four, or $10,000 for a 
household of two. Persons in this 
category in need of legal services are 
referred to panel members, who 
agree to grant a free 30-minute 
consultation. Fees charged after that 
point are determined according to 
the individual’s ability to pay. 

Senior Citizens Handbook—The 
Florida Bar, in cooperation with the 
Florida Justice Institute, has 
published The Older Floridian’s 
Handbook, a valuable guide to the 
legal system for senior citizens. The 
Bar’s Special Committee has worked 
diligently to expand the distribution 
of the handbook. 

Public Interest Law Conference— 
Conducted annually by The Florida 
Bar's office of public interest 
programs, the program is intended to 
acquaint participants with selected 
aspects of public interest law. Last 
year’s conference concentrated on 


practice under federal and state 
statutes which provide for payment 
of attorneys’ fees. This year’s 
program will focus on services to the 
elderly. 

Senior Citizens Will Program— 
Sponsored by the General Practice 
Section and approved by the Board 
of Governors in January of this year, 
this program is designed to increase 
senior citizens’ ability to obtain a 
simple will. The program provides 
for volunteer lawyers to visit senior 
citizens’ congregation sites and 
provide 30-minute consultations on 
the need for a will. If a will is desired, 
the attorney will prepare a simple 
will for a fee of no more than $50 fora 
single will and no more than $75 for 
joint husband and wife wills. The 
senior citizens will not be required to 
visit the attorney’s office and all 
contact will be made at the congrega- 
tion site. 

Public Relations Division—The 
Bar’s public relations division 
produces and distributes public 
service announcements to the state’s 
television stations. At least one such 
announcement deals with problems 
of the elderly, and directs interested 
viewers to contact Florida Bar 
offices to receive an information 
pamphlet on the rights of the elderly. 
This pamphlet is a condensed version 
of The Older Floridian’s Handbook. 
The pamphlet is also publicized in 
cooperation with the Division of 
Consumer Services of the Florida 
Department of Agriculture and 
Consumer Services, which publishes 
a monthly senior citizens newsletter. 

Wecanand should take great pride 
in these particular projects as well as 


‘in our general efforts to promote the 


interests of our senior citizens. 
However, programs directed to the 
problems of the elderly are not the 
only public interest endeavors under- 
taken by The Florida Bar. Indeed, 
there are many other groups in need 
of special attention because of their 
inability to care for their individual 
legal problems. Among the more 
notable of the Bar’s other programs 
are: 

Low Fee Panel—Fashioned on the 
same pattern as the Elderly Referral 
Panel and Mental Disability Law 
Panel (discussed below), this panel 


172 


THE FLORIDA BAR JOURNAL/MARCH 1981 


| | 
| 
| 
| 
| 
| 
| 
j 
| 
| 
} 
| 
| 
| 
| 
| 
| 
} 


provides services to persons meeting 
the same financial standards as those 
required by the Elderly Referral 
Panel. There is no age limitation, 
however. The 30-minute free 
consultation and further fees based 
on ability to pay features remain the 
same. 

Mental Disability Law Panel— 
This panel provides services in all 
areas of mental disability law. There 
are no financial requirements, and 
the volunteer lawyers again provide 
a 30-minute free consultation. The 
panel also sponsors training seminars 
and periodically distributes written 
information to its members. 

Mental Disability Law Seminars— 
Sponsored by the Bar's Mental 
Disability Law Committee, these 
programs cover various areas of the 
law relating to the rights of the 
mentally disabled. Subjects include 
educational, employment, and 
criminal rights as well as guardian- 
ship procedures. The seminars are 
open to persons other than lawyers. 

Statewide Pro Bono Referral 
Service—The Bar’s largest public 
interest proposal for the year, this 
program is still in the planning stage. 
Its ultimate success will depend 
largely on the results of a grant 
request currently pending before the 
American Bar Association and the 
Legal Services Corporation (“LSC”). 

The program is designed to 
function in partnership with the 
state’s LSC offices. Under the 
proposal, the LSC offices will refer 
to volunteer lawyers the surplus of 
cases which the offices cannot 
handle. The financial requirements 
will be the same as the standard LSC 
requirements and an _ applicant's 
eligibility will be determined by 
LSC. The decision on the grant 
application should be made on or 
before March 31, 1981. 

In forma pauperis Statutes—Last 
year The Florida Bar was 
instrumental in the passage of 
amendments to Section 57.081 of the 
Florida Statutes, which governs the 
filing of in forma pauperis 
complaints or petitions. The old 
statute required that an applicant's 
indigency be “supported by a written 
certificate signed by a member of the 
bar of the county . .” This 


ambiguous language raised some 
doubt as to the provision’s applica- 
bility in counties which have no local 
bar association or which have no 
lawyers whatsoever. The amend- 
ment eliminated this language and 
requires written certification by a 
lawyer only if the applicant is 
represented by a lawyer. 

Committee on Individual Rights 
and Responsibilities—Established 
by the Board in 1980, the committee 
will concentrate on _ projects 
concerning freedoms of the 
individual citizen. 

We have a unique ability to aid 


persons whose voices would 
otherwise be unheard in one of the 
most critical arenas of society—the 
judicial system. This ability should 
not be wasted. For this reason, The 
Florida Bar is actively engaged in 
diverse programs to help such 
persons. All of these programs should 
receive our wholehearted and 
enthusiastic support, for they are the 
collective fulfillment of individual 
obligations which all of us undertook 
when we swore our oath to the Bar: “I 
will never reject, from any considera- 
tion personal to myself, the cause of 


the defenseless or oppressed . . . .”o 
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John F. Harkness, Jr. 


EXECUTIVE DIRECTOR 


What you get for 
your dues dollar 


In last month’s issue I attempted to 
explain that portion of your dues 
dollar that is used for the grievance 
program and for providing publica- 
tions including The Florida Bar 
News and this Journal. In this install- 
ment I'd like to explain some of the 
other programs that are funded 
through your dues dollars as well as a 
couple of programs that have 
become self-sufficient or will be by 
next year. 


Listening to you 


The Florida Bar attempts in three 
different ways to solicit information 
directly from its members. We are 
always looking for suggestions and 
ideas on how to improve our 
services. The Bar provides a toll-free 
WATS number to Bar headquarters 
which can be used to ask for informa- 
tion, to receive assistance or to leave 
a comment. We encourage your use 
of this WATS line—1-800-342-8060. 

Also, every two years we conduct a 
survey of all members of The Florida 
Bar with the sponsorship of the 
Economics and Management of Law 
Practice Section. I know sometimes 
when I received this survey I 
questioned whether I should take the 
time to answer it. Believe me, the 
results of this survey are most useful 
in many of our projects. Already, I 
have found myself going back to 


previous surveys to find out the 
attitudes of Florida attorneys on 
specific matters. 

Finally, remember this is your Bar 
association. You elect the Board of 
Governors. Its members are your 
voice in management. I encourage 
each of you to express your views to 
your Board members because I know 
they in turn will present them at their 
meetings and to appropriate Bar 
officers. I encourage you to read 
details of the Board’s actions in the 
Bar News so that you can keep 
abreast of the latest Bar happenings. 


LRS—Helping you and the public 


There are some services of the Bar 
that help not only the practitioner but 
also the public at large. We have a 
statewide lawyer referral service 
which operates in those counties 
without local LRS programs. We 
receive approximately 52,000 calls 
per year, 12,700 of which are in turn 
referred to the 333 attorneys who 
have agreed to serve on our referral 
service panels. In addition to the 
regular lawyer referral panel we 
have specialized panels to deal with 
problems of the elderly, the disabled 
and low income families. Any 
attorney may join these groups and 
have clients referred on a rotation 
basis. Our LRS program does not 
attempt to compete with local 
programs, but merely supplements 
them for complete statewide 
coverage. 


Public relations 


Our public relations program is 
aimed at three different groups: the 
public, the Bar members and the 
media. Radio and T.V. spots have 
been developed for viewing 
throughout Florida. A recent T.V. 
spot developed for the lawyer 
referral program in the Hillsborough— 
St. Petersburg area was a tremendous 
success in its initial testing. We are 
looking at ways to improve such 
public service announcements in the 
coming year. 


The Bar has numerous informa- 
tional pamphlets dealing with such 
matters as buying a home, making a 
will, etc. These pamphlets are 
available from The Florida Bar PR 
office for use in your law office as 


information to your clients. 

Over 100 newspapers carry the 
“Your Law” column developed by 
the public relations division. In 
response to legal questions asked by 
citizens the column provides answers 
in general terms written by volunteer 
Florida Bar members. Bar admittees 
receive a new member information 
kit, also compiled and distributed as 
part of our PR program, which 
introduces them to The Florida Bar 
and its programs. 

Local bar leaders attend the annual 
Bar Leaders Conference and carry 
back with them ideas they receive 
from an interchange with other bar 
leaders from throughout the state. 
There is also information provided to 
them on the services the Bar Center 
staff can offer. A local bar handbook 
is distributed as an aid in their own 
community relations. 

Another part of our public 
relations program is the annual 
Media Law Conference—a joint 
venture of the Bar and Florida’s print 
and electronic media. Matters of 
mutual concern are discussed in a 
conference-type atmosphere, 
resulting in a better understanding of 
each other’s positions. 

We have many committees of the 
Bar that attempt to serve the public’s 
needs in specific areas. These include 
the Consumer Protection Law 
Committee, the Committee on the 
Elderly, the Housing and Commu- 
nity Development Committee, Legal 
Aid Committee, Mental Disability 
Law Committee, Military Law—Aid 
to Servicemen Committee, and 
Prepaid Legal Services Committee. 
All of these committees are involved 
in service to specific citizen groups so 
that they might have better access to 
our courts and so that attorneys 
might more fully understand their 
particular problems. 

One committee, the Youth and the 
Law Committee, is developing for 
our public school system a 
curriculum which involves local 
attorneys as speakers. The program 
is aimed at three different educa- 
tional levels, from elementary 
through high school. Materials have 
been developed by Bar staff that 
provide teachers with an under- 
standing of the entire legal system 
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and what role the attorney has in that 
system. The program has won 
acclaim throughout the state. 
Through the work of the Judicial 
Poll Committee the Bar is attempting 
to educate and assist the public in 
fulfilling its need to make rational 
choices during elections of judicial 
officers. In last year’s merit retention 
election the Bar was the only organi- 
zation providing any information to 
the news media for their use in 
informing the public of its choices. 


Serving your needs 


Through the use of our member- 
ship survey and individual comments 
we have received, a series of 
programs and opportunities have 
been developed to try to serve the 
needs and wants of the organized 
Bar. Some of these programs have 
been going on for a number of years; 
some are new. I believe that areview 
of them will provide the opportunity 
for you to become more fully 
acquainted with some of these 
beneficial member services and 
offerings. 


e Insurance. Special group rates 
are offered to you by Florida Bar- 
endorsed insurance companies. 
Recently a consultant was hired to 
reexamine all of the insurance 
endorsed by The Florida Bar. The 
consultant is in the process of bidding 
out our insurance program so that we 
may offer the most beneficial 
package for you, your family and 
your employees. I believe that the 
professional liability insurance 
written through our currently 
endorsed carrier has shown the 
worth of having insurance endorsed 
by the Bar. 


e Meeting Rooms. 
meeting rooms are available at The 
Florida Bar headquarters in 
Tallahassee and conference rooms 
are available at the Tampa Host 
Hotel Bar offices. These seat from 12 
persons in the small rooms at the 
Tampa office, to as many as 200 in 
the multipurpose room of the Bar 
Center. We also have a visiting 
lawyer's office at Bar headquarters 
that you are free to use when you are 
in the Tallahassee area. 


e Bridge the Gap. It is most 


Several 


important that recent law school 
graduates have a smooth transition 
into the practice of law. Bridge-the- 


Gap seminars under the direction of | 


the Young Lawyers Section have 
proved to be more and more 
popular. We are finding attorneys 
who have been in practice for a 
number of years are also attending 
these sessions to sharpen their skills in 
certain areas. 


e Membership Records. The 
records department updates on a 
daily basis your current mailing 
address. In a year’s time over 65 
percent of our total membership will 
have a new address change. 


e Mailings. If you wish to 
announce an address change for your 
firm, the opening of a new office or 
the association of a new firm 
member, addressing and mailing 
services are available to you at cost 
from the Bar. 


e Classified Advertising. For a 
nominal rate you can advertise in The 
Florida Bar News classified adver- 
tisement section. This serves as an 
economical vehicle for lawyer place- 
ment, assists in the sale or purchase of 
law books, and advises of other legal 
goods and services. 


e Legislation. We have at our 
disposal a legislative advisor who 
keeps us abreast of the latest 
happenings when our legislature 
meets. The advisor is directed by the 
Board of Governors to monitor and 
pursue certain legislation on behalf 
of the Bar. Information concerning 
legislative activity during the session 
can be obtained from the Bar 
headquarters in Tallahassee. 


I believe from the foregoing you 
can see where the remainder of your 
dues dollars is spent. This is not an 
exhaustive list of programs but is an 
attempt to highlight a few. Another 
one that could be mentioned is the 
Economic Advisory Service, which 
offers the practitioner guidance to 


| help him become more efficient in 


his own practice. One other 
committee which will have an 
impact on our practice is the 
Committee to Reduce Court Costs 
and Delay. I believe that some of its 
recommendations will go far in 


reducing delay and, in particular, 
reducing court costs in general. This 
should benefit not only the 
practitioner but the client as well. 

I had earlier mentioned that I 
wanted to discuss a couple of 
programs that are near self- 
sufficiency or will be in the next year. 
One is CLE—both programs and 
publications. We believe that next 
year both of these activities will be 
self-sufficient. CLE will be run, 
including the payment of overhead, 
by fees generated through the 
offering of lecture programs or the 
sale of books. I believe this a 
tremendous undertaking, and shows 
that the attorneys of Florida have 
complete dedication to continuing 
their legal education. 

Another activity that hopefully 
will be self-sufficient will be the 
designation plan. For a long time it 
has been felt that those lawyers who 
designate should bear the cost of this 
program. This is exactly what is 
planned. Also, if the Supreme Court 
approves our certification plan, it is 
the intent to make that program self- 
sufficient. 

One other program that is self- 
sufficient through the payment of 
fees, including an allocation for over- 
head, is that of the Travel Programs 
Committee. This committee’s 
function is the presentation of travel 
programs to you at reduced rates. We 
bill the individual travel agencies for 
the time of our staff as well as all 
expenses connected with the 
program so that its entire cost is 
borne by the travel agency and not 
out of your dues dollars. 

I hope that these two presentations 
have explained to you in some degree 
where your dues dollars go. The staff 
at The Florida Bar is attempting to 
provide you the quality and the level 
of services that have been demanded 
in the past and at the same time, like 
all people in their individual offices 
and households, is trying to keep 
their costs down. 

I anticipate that we will have more 
information developed on__ this 
subject so that when you have to 
write your check to the Bar you can 
review these materials and see 
exactly where your dues dollars are 
going. 
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There is still time to return 
your pledge card! 


As a member of The Florida Bar, you recently received a letter giving you an 
opportunity to pledge $500 to retire a debt of approximately $250,000 remaining on 


the Bar Center in Tallahassee. 


A shortfall from the building fund campaign which ended in 1975 makes this 


additional pledge program necessary. 


To: THE FLORIDA BAR CENTER 
BUILDING FUND CAMPAIGN 


| hereby pledge a total of Five Hundred Dollars ($500.00) to THE 
FLORIDA BAR CENTER BUILDING FUND, payable as follows: 


paid herewith. Balance to be paid over years in 


equal installments of each. 


Donor’s Signature Atty. No. 


TOTAL PLEDGE $500 


Please Bill Me: 
Annually 
Semiannually 


Date 
Circuit 


County 


This pledge shall be termi- 
nableatanytimeintheevent 
of the death of the pledgor. g 


MAKE ALL CHECKS PAYABLE TO THE FLORIDA BAR CENTER, 
The Florida Bar, Tallahassee, Florida 32301 
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The legal needs 
of the elderly 


“Do you know where I am?” That plaintive 
question greets nearly every visitor upon arrival 
at a Tallahassee nursing home. The white haired 
woman who asks it over and over once was a 
nurse in Maine and ministered to others in 
need of caring and skill to make well a physical 
or mental disorder. She now roams the halls of 
the nursing home searching for familiar bearings 
that might unfog her confused mind. Her 
physical needs are met but no doctor has found 
a way to end her mental confusion. The visitor 
goes away haunted by the special problems of 
the elderly and not knowing how they 
can be resolved. 

The Florida Bar Special Committee on the 
Elderly believes that many problems of the 
elderly are law related. To identify some of the 
legal problems and suggests ways all members 
of The Florida Bar might work to resolve them, 
the committee has put together this special 
issue of the Journal. Guest Editor Marian H. 
McGrath, full-time employee of Gulf Coast Legal 
Services in St. Petersburg, was assisted by 
Committee Vice-Chairman Randall C. Berg, Jr., 
of the Florida Justice Institute, Inc., Miami, in 
coordinating authors and subjects. 

The problems of the elderly discussed here 
are by no means complete. But they offer a 
starting point and we trust an incentive to each 
member of The Florida Bar to actively 
participate in “The Year of the Older Floridian.” 


—The Editors 
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An improved 
lifestyle for 
the elderly 


By Congressman Claude Pepper* 


*This article was prepared with the assistance of Patricia Martin, a third-year 
law student at the University of Florida College of Law and a research assistant 
with the House Select Committee on Aging. 


Realization of a viable social role for our elderly population is 
becoming an increasingly significant social concern, not only in 
the State of Florida where we have long recognized the contri- 
butions made by our older citizens, but nationally as well, where 
there is an emerging acceptance of the important part to be 
played by older persons in business, industry and government. 

With the passage of some much-needed legislation in the mid 
1960's, such as the Age Discrimination in Employment Act and 
the Older Americans Act,! our society took notice of the inade- 
quate treatment theretofore accorded its senior citizens. Since 
then, we have learned to view the older American as a whole 
person whose worth and whose needs are not unlike those of any 
other segment of society except as they may be emphasized by 
the social and economic conditions of later life. The congres- 
sional attention emanating from our increased awareness has 
since resulted in more than 130 federal programs which, by legis- 
lative mandate, provide direct benefits to the elderly. 

Despite the extent of these services, the elderly continue to 
face unique difficulties. What is needed is a commitment by each 
of us to do our part in helping to lessen their hardships. The legal 
community in particular must join in this commitment as the 
profession is in a unique position to make important contribu- 
tions to an improved lifestyle for the elderly. 

After pointing out several areas of major concern to the House 
Select Committee on Aging, this article will offer some prelimi- 
nary suggestions to the members of the legal profession in the 
hope that a greater understanding of the needs of the elderly will 
translate into increased involvement in issues affecting them. 

Florida has the largest percentage of elderly citizens of any 
state in the Union with those over age 65 comprising 18.1 percent 
of the population.? Many of these individuals live at or close to 
poverty levels and the great majority depend on Social Security, 
SSI, and public assistance as their only sources of income. Of the 
income they do receive, elderly persons in general spend rela- 
tively larger amounts of money on the bare essentials of life than 
do younger consumers. Latest figures available show the largest 
consumption item is housing (32%), followed by food (25%), trans- 
portation (15%), and medical care (10%). These statistics are in 
reality low since they do not take into account the enormous cost 
increases in these areas which have taken place in the last several 
years. Inflation is especially harsh on the elderly as so many of 
them must live on fixed incomes which do not always provide 
cost-of-living adjustments. Consequently, providing adequate 
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income levels for retired individuals is an issue of high priority with the 
Aging Committee. 


Retirement income 


Various types of pension plans, along with private savings, make up only 
a minor portion of the income of retirees. Social Security, on the other hand, 
constitutes the principal source of retirement income for the majority of the 
American public. And despite continual concerns regarding the system, it 
remains the single most successful American social program. 


Social security 


The report of the 1979 Social Security Advisory Council‘ echoed this sen- 
timent with its conclusion that all current and future Social Security benefi- 
ciaries will be able to count on receiving the benefits to which they are enti- 
tled. To encourage the system’s stability, however, the report recommended 
integrating earmarked portions of personal and corporate income taxes into 
the system in lieu of the increased payroll taxes. It also endorsed the making 
of payments to the various trust funds from general revenues or borrowing 
among funds as ways of increasing the flexibility of the system and thus 
protecting it against economic fluctuations. 

Debate of amendments of this type has generated considerable disagree- 
ment and has left the future of the system open to conjecture. Recommend- 
ations to have benefits taxed and to raise the eligibility age levels are seen 
paradoxically as the salvation of the system and the occasion of its demise. 
Moreover, some analysts have claimed that the cost of financing the Social 
Security System will rise sharply in the 21st century, necessitating adjust- 
ments in benefit levels on eligibility ages. 


Private pensions 


The deficiencies in private (and even state and local government) pension 
plans and the inadequacy of private savings are the chief factors in 
continued reliance on the Social Security System as the primary source of 
funds for the retirement population. Private pension plans cover only about 
half of the workforce and since the formation and maintenance of such pro- 
grams by employers or through collective bargaining remain strictly volun- 
tary, the specific funding levels are not regulated or adjusted by govern- 
ment control. Indeed, to encourage continued employer and union sponsor- 
ship of plans, the government has conspicuously avoided any interference in 
the actual funding determinations and has refrained from the imposition of 
strict regulations which might discourage employers from continuing their 
plans. 

Thus, although comprehensive regulation of the pension system was 
effected through the Employee Retirement Income Security Act of 1974 
(ERISA),5 certain compromises were made to achieve the needed reform 
without discouraging plan sponsorship. One of the most significant conces- 
sions made on behalf of pension plan sponsors was to allow disparate treat- 
ment of younger and older employees in the establishment of plan rules 
determining eligibility for participation. Under current regulations, 
employers or labor organizations maintaining either of the two most 
common types of pension plans (the defined benefit plan and the defined 


Congressman Claude Pepper, a member of 
The Florida Bar for the past 55 years, is 
chairman of the United States House of 
Representatives Select Committee on Aging. 
He received his A.B. degree in 1921 from the 
University of Alabama and LL.B. in 1924 from 
Harvard University. Congressman Pepper 


was an instructor in law at the University of 
Alabama before beginning his law practice in 
1925 in Perry, Florida, moving it to Tallahassee 
in 1930. He served as a U.S. Senator from 1936 
to 1951 and then resumed practice of law from 
1951 to 1962 in Miami. He began his service in 
the House of Representatives in 1963. 
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An improved lifestyle 
for the elderly 


contribution plan) may, under 
certain circumstances, take age into 
account when setting requirements 
for plan participation. 

The result is that significant 
numbers of workers covered by 
private pension plans will not receive 
a pension upon retirement. This is 
especially so in the case of employees 
who begin working or change jobs 
late in life. Pension plans typically 
require workers to meet age, years of 
covered service, and other eligibility 
requirements before they are 
considered “vested” in the plan. The 
term “vested” refers to the 
employee’s fulfillment of all the plan 
requirements which results in his 
gaining a vested right in the plan 
benefits. Most plan participants are 
in plans which require as much as 10 
years of participation before a 
worker is vested. Moreover, a 
worker leaving employment prior to 
meeting vesting requirements 
forfeits any employer pension 
benefits accrued. 

Thus, the private pension system 
offers adequate retirement income 
protection only to those individuals 
with a long attachment to a specific 
plan. Even then, pension benefits are 
most often inadequate due to 
integration with Social Security and 
increases in the cost of living due to 
inflation. While the improvements 
made by ERISA were important 
ones, standards for pension plans 
under that Act fell short of creating a 
system under which a majority of 
workers could earn a nonforfeitable 
right to earned benefits. Thus, even 
with the enactment of ERISA, major 
deficiencies in the private pension 
system remain. The complete lack of 
pension coverage for many workers, 
forfeitures of nonvested benefits, 
and the serious impact of inflation on 
this type of fixed income are severe 
impediments to a confident reliance 
on the pension system as a source of 
retirement income. 


Employment of older workers 


A related issue and one of great 
concern to the Select Committee on 
Aging is the increasing incidence of 
age discrimination in employment. 
Many retirees with insufficient funds 
generated by pensions, Social 
Security, or savings supplement their 
incomes by either continuing to work 
past retirement age or seeking new 
employment. About three million or 
13 percent of older people were in 
the labor force—either working or 
actively seeking work—in 1978.° 

Due to the quite prevalent cultural 
bias against the usefulness and 
abilities of older workers, many aged 
workers experience frustration and 
disappointment as they attempt to 
re-enter the workforce. Recognition 
of their plight prompted the 
enactment of the Age Discrimination 
in Employment Act of 1967 as an 
expression of legislative intent to 
promote employment opportunities 
for older workers based on ability 
rather than age. Despite the Act's 
very laudable goals, however, it 
engendered substantial _ litigation, 
focusing primarily on the mandatory 
retirement provision which outlawed 
involuntary retirement between the 
ages of 40 and 65 unless pursuant toa 
bona fide seniority or pension plan. 
1978 amendments to the Act 
extended the upper age limit to 70, 
and in order to help clarify the 
purpose of the disputed section 
stressed the fact that no involuntary 
retirement of workers in the 
protected age group was permissible 
regardless of whether it was 
conducted pursuant to specific plan 
terms. This latter change was of vital 
importance in the effectuation of the 
Act’s purpose. Extension of the age 
limit would have been of little 
practical significance to those 
employees covered by plans 
conditioning receipt of benefits upon 
mandatory retirement at a specified 
age other than that set by the Act. 

The changes instituted by the 1978 
amendments initially prompted 
considerable criticism from various 
employers and labor organizations. 
However, as evidenced by numerous 
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studies commissioned to examine the 
effects of the amendments, the 


majority of employers have 
succeeded in complying with the Act 
without substantially changing their 
retirement and benefit programs. 
The Aging Committee nonetheless 
continues to push for a complete 
removal of the age cap to ensure 
ultimate freedom of choice for older 
workers. It is interesting to note that 
after years of debate, the American 
Bar Association has changed its 
policy of refusing to recommend a 
person to a federal judgeship 
because of age. Hopefully, this 
salutary move will be echoed by 
other organizations as well. 


Health care for the elderly 


Current debate over health care 
issues such as_ national health 
insurance, Medicare and Medicaid is 
important in focusing attention on 
problem areas and _ highlighting 
efforts to improve deficiencies in our 
system. However, unless this debate 
is soon translated into action, the 
result may be an impasse in the 
delivery of services which would 
deny the one class of citizens who 
need immediate relief—senior 
citizens. In 1977, the nation spent 
$143 billion for personal health care. 
About 29 percent of that amount ($41 
billion) was spent for persons 65 and 
over, making the per capita health 
care cost for an older person $1,745, 
over two and one-half times that of 
younger adults. 

Benefits from government 
programs, including Medicare ($18.3 
billion) and Medicaid ($6.9 billion), 
accounted for about two-thirds of 
health expenditures of older persons, 
compared with only three-tenths for 
adults under 65.’ The heavy reliance 
by the elderly on publicly-funded 
programs is apparent. Consequently, 
so should be the necessity of 
providing uninterrupted delivery of 
services through those programs. 
Unfortunately, however, the 
converse is often the case. The 
elderly are more often the first to 
suffer when cutbacks or reorganiza- 
tion of government funding is 
attempted. 

The Medicare program is a case in’ 
point. When it was first enacted in 
1965, Medicare promised to cover 
most of the health care costs of 
recipients. Presently, Medicare cov- 
ers only about 38 percent while insur- 
ance premiums continue to rise.® 
“Medigap” hearings held by the Aging 
Committee have revealed severe 


gaps in the health care coverage of 
senior citizens. To further 
complicate the situation, widespread 
fraud and misuse of funds by health 
care providers—physicians, 
hospitals, etc.—drain away millions 
of dollars that are desperately 
needed to bring about improvement 
in service and reform of the system. 

Because of the large-scale abuse of 
the system along with its many inef- 
ficiencies, support for increasing 
Medicare coverage is not 
pronounced. However, current 
coverage is severely lacking in at 
least one crucial aspect—that of 
preventive care. Aside from the 
many important services which 
Medicare does cover, it now offers 
no reimbursement for preventive 
health care services such as regular 
visits to physicians nor for 
prescription drugs, dentures, hearing 
aids or eyeglasses. If Medicare were 
extended to include these types of 
expenditures, the system could be 
greatly benefitted in the long run. 
Availability of these items to the 
elderly as well as coverage of regular 
office visits could help to avoid the 
necessity of long-term care or 
extended hospitalization. Legislation 
sponsored by the Aging Committee 
is now being considered which 
would create a Part C of Medicare to 
cover these and other services. 

The quality of care provided for 
the elderly in nursing homes and 
similar institutional settings is 
another facet of the current problem 
in health care. Questions involving 
improper or inadequate medical 
care, drug abuse, and even physical 
mistreatment have beset the nursing 
home industry and have created an 
air of mistrust and suspicion. Many 
improprieties have been exposed, 
but it must also be noted that many 
nursing homes do provide valuable, 
professional service to many 
individuals unable to care for 
themselves. The focus should thus be 
on closer regulation of the service 
that is available augmented by 
improvements in the health care 
industry as a whole. 

The Aging Committee has been 
very active in suggesting reforms by 
encouraging education and hiring of 
more nurses and other skilled health 
care personnel, increasing the 
amount of Medicare funds available 
for nursing home use, and the 
utilization of noninstitutional care 
facilities. The latter proposal is for 
alternative methods of caring for the 
elderly including in-home care, 


Need a Legal Assistant? 
Meet LAWTOMA 


Let us introduce you to LAWTOMATION—the computer system designed ex- 
clusively for the small to medium size law firm. LAWTOMATION’S key 
qualifications will provide you with the outstanding legal assistance you've 


been looking for. 


LAWTOMATION is 
KNOWLEDGEABLE 

Keeps track of every client, every due 

date, every Statute of Limitations, and 

tells you when action should be taken. 


LAWTOMATION is 

ORGANIZED 
Trust accounting and financial ledgers 
updated instantaneously with every 
disbursement or deposit. Daily diary 
and tickler system to smooth the work 
flow. 


LAWTOMATION is 

PROFICIENT 
Timekeeping made easy with accurate 
and detailed client bills in the mail on 
your deadline date. Summary manage- 
ment reports on everything affecting 
the profitability of your practice. 


LAWTOMATION is 
PRODUCTIVE 

Prepares real estate settlements, wills, 
contracts, pleadings and other word- 
processing applications. Computes 
and prints a RESPA settlement form in 
60 seconds. Opens and closes case 
files. 


The LAWTOMATION legal assistant 
has undergone three years of training 
by a team of practicing attorneys and 
computer specialists. It will join your 
staff with over twenty law office pro- 
grams as a standard operating system. 


LAWTOMATION frees the attorney and 
paralegal to serve a greater number of 
clients as well as to increase services 
to existing clients. 


And the best news about this legal 
assistant is that it reports to work at a 
very modest and affordable cost. 


To meet LAWTOMATION, contact us 
by phone or mail and we'll arrange an 
interview. 


Our local dealer: 
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Deland, Florida 32720 
(904) 734-8392 
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cooperative living arrangements, 
and a new program sponsored by the 
Department of Health and Human 
Services known as the long-term care 
channeling demonstration program. 
The goal of this project is to 
coordinate the various services 
already available to the elderly in the 
hope that they can be cared for in 
their homes rather than needlessly 
ending up in nursing homes. It is 
estimated that 25 percent of the 
people in nursing homes could be 
cared for, perhaps better, in home 
care programs. This new program’ 
would act to reduce costs for care of 
the elderly by limiting unnecessary 
institutionalization. The costs are not 
strictly financial; in human terms, the 
cost of putting one who does not 
need that type of care in a nursing 
home can be diminished physical 
and mental health, disruption of 
family life, and more. Innovations 
like the channeling demonstration 
program, however, help to provide 
care under conditions which enhance 
rather than impair the morale of the 
individual. It is thus extremely 
important to continue the fight for 
expanded Medicare and Medicaid 
coverage for home-based services. 


Other needs of elderly 


The problems discussed thus far 
are only a few of the host of concerns 
facing the elderly everyday. Because 
inflation is most difficult for those 
living on fixed incomes, the elderly as 
consumers are especially hard-hit. 
Housing costs devour a huge 
percentage of an already limited 
income, and the growing incidence 
of apartment and condominium 
conversions is forcing many elderly 
people into substandard living 
accommodations. Soaring food and 
medical expenses jeopardize the 
elderly’s ability to maintain proper 
diet and nutrition. 

The financial hardships, however, 


are not the only issue. Due in part to 
declining health and mobility, the 
elderly are extremely susceptible to 
fraud, crime and victimization. They 
are thus often the target of insurance 
schemes, real estate swindles and 
countless other scandals perpetrated 
by those who prey upon their 
vulnerability. Exposure of this type 
of inhumanity always evokes feelings 
of anger and outrage. Sadly, though, 
the one response most needed is 
rarely elicited—action. Those with 
the ability to influence present 
conditions must channel that ability 
into effective techniques for 
improving life for the elderly. 


Although numerous aging 
programs have been established, the 
government cannot begin to meet all 
the needs of the elderly. Especially in 
the current atmosphere of budget- 
cutting and program elimination, 
private commitments the 
community must be relied upon to 
make up the balance. The legal 
profession’s involvement in such a 
movement is vitally important. The 
elderly are in need of many legal 
services and often are unaware of 
ways to obtain them. Programs to 
inform and instruct are thus needed 
to reach out to these people and to let 
them know that their well-being and 
security is a paramount social 
concern. Following are some 
suggestions by which members of 
the profession can make uniquely 
fulfilling contributions toward this 
goal. 

The basic problem facing the 
elderly as far as legal services are 
concerned is inadequate knowledge 
and information. The organized bar 
needs to become involved in 
combatting this problem by 
sponsoring informational campaigns 
in each community. This could 
include setting up informal forums in 
areas easily accessible to the elderly 
where they could go for basic 
information as well as referrals to 
participating attorneys for services at 
reduced fees. Programs whereby 
senior citizens would be visited 
directly could be greatly effective. 
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Highly publicized appearances by 
attorneys in condominiums, nursing 
homes, and other elderly residences 
and recreational centers could be set 
up to create an awareness of 
potential legal problems and point 
out ways to avoid them. These initial 
meetings could then be followed up 
by regular visits where individual 
problems could be discussed. 

The complexity of standardized 
forms for governmental benefits and 
the highly technical language 
inherent in legal contracts and 
agreements is more than just 
confusing to older people. 
Inadequate understanding of the 
ramifications and liabilities flowing 
from the signing of legal instruments 
has resulted in countless instances of 
needless loss and suffering. Local bar 
associations could provide an 
invaluable service by setting up 
clinic-type operations where 
individuals could bring their leases, 
insurance policies, investment and. 
banking papers, Medicare and Social 
Security forms for help in 
understanding and completing them. 


An important element in the 
success of any operation such as 
those mentioned is visibility. An 
accompanying advertising campaign 
including posters, magazine and 
newspaper exposure, as well as radio 
and television public service 
announcements, can provide the 
publicity necessary to assure that the 
older audience is being reached. The 
American Bar Association and many 
local groups already have several 
very effective programs for the 
elderly,'° but these need to be greatly 
expanded. 


Private attorneys can likewise 
make important contributions by 
accepting elderly clients by referral 
or ona pro bono or reduced fee basis. 
Representation of individuals 
subjected to age discrimination in job 
hiring and firing and in employee 
benefits and pensions is also needed. 
These emerging areas will expand 
greatly in importance in the near 
future. 

When an attorney takes on an 
elderly client for whatever reason, he 
or she can help prevent other 
problems by counseling the client on 
any related matter. By inquiring 
whether the client has a will, whether 
he has made adequate provision for 
his survivors and dependents, or 
whether he has any problems or 
questions with insurance or other 
contracts, the attorney can help 


avoid later complications. A 
checklist of problem areas and 
questions regarding them could 
easily be compiled by every law firm 
to be used when interviewing elderly 
clients. Through this method, the 
attorney would be able to elicit 
valuable information which the 
client might omit or deem 
unimportant. 

Public law positions also afford 
opportunities for effectuating 
reforms in favor of the elderly. A 
recent report by the Broward County 
Victim’s Advocate Unit found that 
people 58 or older were the victims of 
46 percent of the strong-arm 
robberies in the Fort Lauderdale area 
last year.!! Figures are similar for 
other violent crimes such as assault 
and burglary and the same for most 
other metropolitan areas in Florida. 
The report further states that 
offenses against the elderly are 
definitely on the rise, especially as 
perpetrated by juveniles. Also, the 
victims of these crimes suffer much 
more trauma than other age groups. 
Judges and prosecutors should 
therefore be urged to consider 
mandatory sentences with limited or 
no chances for parole for multiple 
violations of this type. For juveniles 
and first-time offenders, alternative 
sentencing should be_ explored, 
including programs whereby the 
offenders would be ordered to make 
restitution to their victims as part of 
their sentences. 

On the preventive side, state 
attorneys and law enforcement 
agencies should encourage the 
establishment of neighborhood 
crime watch programs to help curb 
these types of crimes. Most local 
police departments offer safety 
checks of homes and apartments, 
lock installations, and engravings of 
valuables as free crime prevention 
measures. These services should be 
made better known through 
increased publicity and promotional 
campaigns. 

The suggestions offered here are 
only a starting point. The problems 
are real and immediate, the solutions 
difficult and elusive. Our challenge is 
to confront the situation with a fresh 
attitude and a determination that we 
will not rest until substantial progress 
has been made. Let us all work 
together to give real meaning to this 
“Year of the Older Floridian.” o 


' 29 U.S.C. §621, et seq. (1978); 42 U.S.C. 
$3000, et seq. (1978). 
2 1979 figure from Population Reference 


Bureau, Washington, D.C. 

3 Facts ABouT OLDER AMERICANS, 1979; a 
folder prepared by the U.S. Department of 
Health and Human Services, Office of Human 
Development Services, Administration on 
Aging. (HHS Pub. No. 80-20006) 

4 As reprinted in OversiGHT ON 
RECOMMENDATIONS OF 1979 SoctaL SECURITY 
Apvisory Councit: HEARINGS BEFORE THE 
SUBCOMMITTEE ON RETIREMENT INCOME AND 
EMPLOYMENT OF THE House SELECT 
ComMITTEE ON AGING, 96th Cong., 2d Sess., 
March, 1980. (Comm. Pub. No. 96-230) 

5 29 U.S.C. §1001, et seq. (1974). 

® See Note 4 supra. 

7 Id. 

8 MeEpIcARE REFoRM: HEARINGS BEFORE THE 


SUBCOMMITTEE ON HEALTH AND LONG-TERM 
OF THE House SELEcT CoMMITTEE ON 
Acinc, 96th Cong., 2nd Sess., July, 1980. 
(Comm. Pub. No. 96-237) 

Lonc-TeERM CarRE FOR THE 80's: 
CHANNELING PROGRAMS AND OTHER INITIATIVES: 
Hearincs BEFORE THE SUBCOMMITTEE ON 
HEALTH AND Lonc-TERM CarE OF THE House 
SELEcT ComMITTEE ON AGING, 96th Cong., 2nd 
oa February, 1980. (Comm. Pub. No. 96- 


10 The ABA has a special Commission on the 
Elderly. Ms. Nancy Coleman, Staff Director 
of the Commission, provided helpful 
suggestions for this article. 

"! As reprinted in the St. Petersburg Times, 
December 15, 1980. 
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Dissolution 
of marriage 
and the 
elderly 


By Lyman T. Fletcher 


There are certain considerations of 
family law which have unique 
application for the elderly. To 
understand what is unique, and why, 
the historical perspective of the 
evolution of family law over the 
years is helpful. 


Perspective 


Prior to the enactment of the 
Dissolution of Marriage Act in 1971, 
marriage was viewed by law as a 
“status relationship.” This is apparent 
from the following excerpts: 
Marriage has been more particularly defined 
as the voluntary union for life of one man and 
one woman as husband and wife, to the 
exclusion of all others, for the discharge, to 
each other and to the community, of the duties 


legally incumbent on those whose association 
is founded on the distinction of sex.! 


Although marriage has its inception in contract 
... itis at the same time more than contract; the 
consummation of a marriage operates to 
create a status, that of husband and wife, or the 
marital status. In other words, marriage is also 
a civil status.” 


The courts of this state regard marriage as a 
status or relationship actuated by love, 
affection and bearing the purpose of 
establishing a home and family.’ 


Marriage is the institution that is the 
foundation of the family and of society.‘ 


The government is a party to the marriage 
contract in order to protect the public morals 
and the welfare of the entire community.® 


From the foregoing, one can see 
that traditional marriage was 
sanctioned by law for community 
values, including that most basic of 
purposes, the perpetuation and 
support of mankind. Marriage had to 
be protected because without it the 
very existence of civilized society 
was threatened. The law thus reflects 
societal values, that “the marriage 
contract is one of the most sacred 
compacts,’® and “the policy of the 
state is to favor marriage.” 
Accordingly, by law, marriages were 
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to be dissolved only if the parties 
could show good and clear cause for 
such dissolution. 

One of the primary historical 
aspects of traditional marriage was 
that duties were inferred upon each 
spouse based on sex. It was widely 
held in society that rearing children 
and homemaking were a woman’s 
job, while a man was to be the 
breadwinner of the family. Since the 
majority of people married, and 
accepted these traditional roles in 
marriage, women were, for the most 
part, unsought-after and even 
unacceptable in the marketplace, 
which was considered a man’s place. 

Wives were thus dependent upon 
their husbands for support, and that 
idealogy created the question of who 
would be responsible for such 
support in the event of dissolution of 
the marriage. For the protection of 
society as a whole, wives were given 
a continuing right to support in the 
event of divorce, commonly known 
as alimony. In many _ instances, 
however, men _ were financially 
unable to support the two separate 
households which resulted from 
broken marriages. As increasing 
numbers of couples divorced, more 
and more women had to go to work 
or become a burden on society. And 
many other women, though 
remaining married, had to go to work 
outside the home in order to bolster 
inadequate family incomes. 


As the numbers of women working 
outside the home continued to swell, 
social acceptance also grew. With the 
acceptance of women in the 
marketplace, and with society’s 
burgeoning need to have the benefits 
of each individual’s fullest 
contributions to the community, 
many women gained the confidence 
that they could support themselves 
and could contribute to society in 
other roles, as well as in the roles of 
wives and mothers. By the same 
token, men gained concommitant 
benefits. Men were relieved of part 
of their financial burden when their 
wives could help to provide the 
family necessities. And men who 
found themselves in unhappy 
marriages now had a better chance 
for personal freedom, because 
women could contribute to their 
own support, relieving men who 
divorced from the heavy weight of 
supporting two households. 

With the development of this new 
freedom and latitude, marriage itself 
developed new dimensions. It was 


no longer automatically assumed that 
a woman would be a full-time 
homemaker or that a man would be 
the sole breadwinner. The 
boundaries of marriage expanded to 
encompass more and more two- 
wage earner families with new role 
concepts and greater flexibility in 
regard to the duties and 
responsibilities entailed. 

With new marriages founded upon 
new concepts, the law adopted a 
stance of neutrality and an ideology 
of tolerance. This ideology of 
tolerance formed the basis upon 
which the Florida Legislature 
enacted the Dissolution of Marriage 
Act of 1971. The new law eliminated 
the need to find one party at fault 
before a marital partnership could be 
dissolved. The law recognized that 
without affection, honesty and trust 
“the marriage relationship is, for all 
intents and purposes, ended, no 
longer viable, a hollow sham beyond 
any hope of reconciliation or repair.” 

This perspective brings us from 
the old law, under which most of the 
elderly formed their marriages and 
families, or attitudes about them, to 
the present. What now happens 
when these elderly couples dissolve 
their marriages, whether long-term 
or short-term, is governed by new 
values and attitudes of society, and 
important changes in the laws which 


reflect those new values and 
attitudes. 
Alimony 
e Long-term marriage. Perma- 


nent alimony is usually proper when 
the age of the parties is advanced. 
Accordingly, the law reflects that 
implicit in the chancellor's award of perma- 
nent alimony is a decision, indeed perhaps 
even a policy, that a wife of 25 years who 
devoted herself principally to making a home 
for the family . . . has no obligation, on 
dissolution of the marriage, to train herself for 
employment when her husband is able to 
support her. 
This alleviation of the obligation to 
train oneself for employment upon the 
dissolution of a long-term marriage 
reflects the courts’ recognition that at 
the end of along-standing marriage a 
spouse who has for so long been 
employed primarily within the 
home, may be far less qualified for 
entry into the job market than at the 
time the marriage took place. There- 
fore, it is unlikely that such a spouse 
will ever be able to supply, alone, the 
marital standard of living.'° 

In other cases, the dissolution of a 
long-term marriage may involve a 


societal norms 
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disparity of income of two employed 
spouses. This disparity may be the 
result of commitments within the 
marriage itself, or the result of a lack 
of opportunity for advancement due 
of the era. 
Whatever the prevalent factors, if the 
earnings of one spouse greatly 
exceed the earnings of the other, and 
the age of the lower income spouse 
precludes the likelihood of that 
spouse’s ability to attain for one’s self 
the marital standard of living, 
permanent alimony is appropriate. 

In line with the concept that 
disparity of income constitutes a 
basis for an award of permanent 
alimony, a divorced spouse of a long- 
term marriage who is awarded 
permanent alimony should not be 
faced with the prospect of losing that 
alimony if he or she does begin to 
earn a modest private income. This is 
particularly applicable where the 
spouse who pays permanent alimony 
has a standard of living which is 
lavish by comparison." 

e Short-term marriage. The age 
of each party is also relevant to the 
award of alimony in the dissolution 
of short-term marriages. In a 
marriage of only five years’ duration, 
where the wife was 61 years of age, 
the court made a permanent periodic 
award of alimony, stating that the 
short term of the marriage did not 
preclude such an award. The court 
found it necessary to deal with the 


Lyman T. Fletcher of Fletcher & Fletcher, 
Jacksonville, graduated from Florida State 
University in 1963 with a B.A. degree, and 
received his J.D. degree from FSU Law 
School in 1969. As a practicing member of the 
Jacksonville Bar Association and The Florida 
Bar, he devotes his time to family law and civil 
trials, and has lectured on various aspects of 
family law, including especially final 
judgments and modification of judgments. He 
is a member of the Academy of Florida Trial 
Lawyers and the Jacksonville Metropolitan 
Criminal Justice Advisory Committee. 


Dissolution of marriage 
and the elderly 


improbability of a 6l-year-old wife 
in poor health ever becoming wholly 
self-supporting as a factor 
reasonably overriding the length of 
the marriage. Since the court could 
not reasonably expect such a spouse 
to be self-supporting, permanent 
periodic alimony was found to be 
appropriate.!? The basic considera- 
tion for permanent alimony is the 
need of one spouse for support, 
coupled with the ability of the other 
spouse to provide support. This 
will result in permanent alimony. In 
some cases, rehabilitative alimony 
may be more appropriate. 

Rehabilitative alimony, by 
definition, presumes that there is the 
capacity to rehabilitate, or restore, 
the spouse seeking such assistance to 
the capability for  self-support. 
People of older years may have 
debilitated health or other problems 
of advancing age which may render 
them unable to provide their own 
support. In such cases, permanent 
alimony is clearly more appropriate. 
But where a person is essentially in 
good health, has some measure of job 
skills or a foundation of a marketable 
trade, and needs only to complete or 
polish such potentials, rehabilitative 
alimony would be an appropriate 
means for bridging the gap to the 
future employability and resultant 
means of self-support for that 
person. 

Thus, the age of the parties has a 
direct bearing upon the issue of 
alimony, and a_ dissolution of 
marriage of elderly spouses can 
result in an award of either 
permanent or rehabilitative alimony 
where one spouse has a need for such 
alimony and the other spouse has the 
ability to pay, with their age being 
one of the major factors in the 
determination of such an award. 


Equitable distribution 


Another consequence of the 
Dissolution of Marriage Act of 1971 is 
the theory of equitable distribution 
of marital assets. Equitable 
distribution is a result of the shift 
from the right to support toward the 
obligation to provide the necessities 
of life for oneself, coupled with the 
shift from emphasis on the 
community aspects of marriage to 
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the acceptance of individual 
autonomy. It is actually a shift from 
marriage as a status, including the 
right to support, to marriage as a 
contract. 

Marriage as a contract assumes the 
mutual freedom of will which is 
essential both for entering any 
genuine partnership and for the 
termination of it. A contractual 
marriage is a partnership for mutual 
benefit and profit. This has been 
sanctioned by the Florida Supreme 
Court!* which concluded that mar- 
riage is a partnership and that mutual 
contributions to that partnership may 
derive equally from working in the 
marketplace or from working as a 
homemaker. By recognizing the 
value of the homemaker’s services, 
the Supreme Court sanctioned the 
contractual concepts of marriage. 
Such a contractual marriage is 
equated to any other legal 
partnership, and requires the 
equitable distribution of accumu- 
lated assets in the event of 
dissolution. 

The elderly, as a class, would 
appear to most benefit by this 
Supreme Court decision. They enjoy 
such a distinction because, at the 
present time equitable distribution of 
property is limited to assets acquired 
during the marriage, and the longer 
the duration of the marriage the 
greater the probability that such 
equitable distribution will be 
required. 


Before this Supreme Court 
decision, dissolution often found the 
homemaking spouse left with a 
minimum of the material assets 
accumulated in the name of the 
spouse who was employed in the 
marketplace. Basic fairness required 
a dissolution award sufficient to 
compensate the homemaking spouse 
for his or her contribution to the 
marriage. Thus, it is now required 
that assets accumulated during the 
marriage be distributed in an 
equitable fashion upon dissolution, 
regardless of how such assets are 
titled. 

Prior to that court decision, 
pension and retirement benefits were 
considered the separate and sole 
property of the person in whom they 
were titled. Under equitable 
distribution, however, pension and 
retirement benefits accumulated 
during the marriage, because they 
are forms of deferred compensation 
actually earned during the marriage, 
are candidates for an equitable 
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division between the spouses. Such 
division may take the form of alump 
sum alimony award or monthly 
payments may commence when the 
retirement benefits are actually 
received. 


Social Security 


Up until 1977 a divorced wife who 
expected to receive social security 
benefits on the basis of her former 
husband’s contributions would have 
had to be married to her husband for 
at least 20 years. In 1977 that was 
amended to 10 years.'* Therefore, a 
wife who does not have sufficient 
contributions for herself and is relying 
upon her husband's social security 
contribution needs to be alerted to the 
fact that if she dissolves her marriage 
before being married at least 10 
years, she will not be entitled to any 
benefits. 


Grandparents’ visitation rights 


The courts will grant visitation to 
grandparents when that is deemed to 
be in the best interests of the child. 
The grandparents are not required to 
be made parties to the dissolution of 
marriage action to be granted such 
visitation rights.'> However, the law 
does not allow the grandparents to 
sue for visitation rights where there is 
no dissolution action.!® Further, this 
right to visitation is limited, in that 
grandparents’ visitation rights will 
not be given priority over the 
custodial parent’s freedom to choose 
the family’s place of residence.!” 


The area of grandparents’ rela- 
tionships with their grandchildren, 
and the provisions of the Dissolution 
of Marriage Act granting such grand- 
parental visitation, is an effort to 
ensure the continuity of the family 
unit in the split-home situations so 
prevalent now in our society. It is a 
fact of life that the traditional family 
now takes a back seat to the fastest 
growing type of family structure in 
the United States today—the female- 
head one-parent family. This is 
complicated by the probability that 
a child will not reside with both of his 
or her natural parents throughout the 
child’s minority. It must be kept in 
mind, however, that in regard to 
children, the primary legal 
consideration is always the best 
interests of the child. In regard to the 
preservation of the grandparents’ 
rights, much will depend upon the 
history of the relationship of the 
grandparents with their grand- 
children. 


Marriage counseling 


The 1971 Dissolution of Marriage 
Act also provided for marriage 
counseling, and for a continuance of 
the dissolution proceedings up to 
three months to provide the time 
needed for such counseling. This 
continuance for counseling purposes 
is generally provided where there are 
children involved, or where one 
spouse specifically denies that the 
marriage is irretrievably broken.!® 


Retirement, pension and health 
insurance benefits 


Retirement and pension benefits 
have generally been regarded as 
belonging solely to the spouse with 
whose employment they are 
associated. This, of course, means 
that upon dissolution of the marriage 
the spouse who has not personally 
accrued those retirement or pension 
benefits must lose any access to such 
income in their waning years, unless 
it is provided by way of alimony. 
This is particularly critical where the 
career of the breadwinning spouse 
has been the military, wherein the 
career related retirement benefits 
included reduced costs for medical 
care and other necessities. 


Health insurance benefits, which 
inure to one spouse based on 
another’s employment, are generally 
lost upon dissolution of the marriage. 
One should be alert to these losses so 
that they may be compensated for or 
be considered in deciding whether or 
not to pursue a dissolution of 
marriage. Some of these benefits 
may be kept intact for both spouses 
by pursuing separate maintenance 
remedies rather than a dissolution of 
marriage. 


Conclusion 


As societal changes affect the law, 
the law also changes. The elderly, 
along with everyone else, have been 
caught up in the sweeping changes in 
family law over the past decade. The 
entire approach to dissolution of 
marriage and resolution of rights and 
interests has changed dramatically, 
as the basic concept of marriage itself 
has changed. The interests of older 
citizens are particularly crucial in 
regard to the issues of alimony and 
support, pension and retirement 
benefits. No individual, group or 
class can afford, as a practical matter, 
to remain unalert to such changes or 
their consequences. The sooner 
people learn of these changes and 
what they mean, the sooner they can 


reap the benefits or guard against the 
possible losses. For the elderly, this is 
especially important, for time itself is 
a precious commodity, and the 
future they have worked so hard to 
provide for—is here. fs) 


1 21 Fra. Jur. §2, Marriage; Rotwein v. 
Gersten, 160 Fla. 736, 36 So.2d 419. 

221 Fra. Jur. §3 Marriage; Rotwein v. 
Gersten, 160 Fla. 736, 36 So.2d 419. 

3 Goldman v. Dithrich, 131 Fla. 408, 179 So. 
715. 

4 21 Fra. Jur. §6, Marriage. 

5 Kennedy v. Kennedy, 101 Fla. 239, 134 So. 
201 (1931). 

® Mahan v. Mahan, 88 So.2d 545 (Fla. 1956). 


7 Orr v. State, 129 Fla. 398, 176 So. 510 (Fla. 
1937). 
8 Ryan v. Ryan, 277 So.2d 266 (Fla. 1973). 
®° Sommese v. Sommese, 324 So.2d 647 (Fla. 
Ist D.C.A. 1976). 
10 Messer v. Messer, 342 So.2d 1076 (Fla. 2d 
D.C.A. 1977). 
1! Johnson v. Johnson, 386 So.2d 14 (Fla. 5th 
D.C.A. 1980). 
2 Volosin v. Volosin, 382 So.2d 733 (Fla. 3d 
D.C.A. 1980). 
18 Canakaris v. Canakaris, 382 So.2d 1197 
(Fla. 1980). 
14 42 U.S.C. §416(d) (1977). 
Fra. Srat. §61.13(2)(b). 
16 Osturyong v. Leibowitz, 371 So.2d 1068 
(Fla. 3d D.C.A. 1979). 
Fra. Stat. §61.13(2)(3). 
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The Special Committee on the Elderly 
By Richard C. Woltmann 


“Grow old along with me 

The best is yet to be 

The last of life for which the first was 
made...” 


These lines of Robert Browning’s 
are often quoted as expressing what 
aging ought to be. However, the 
experience of our older Americans is 
often far different. The American 
Bar Association’s Commission on 
Legal Problems of the Elderly noted 
that the “last of life” for older persons 
is too often filled with poverty, 
neglect, isolation and despair. The 
reasons are to a large extent 
embedded in the American value 
system and cannot be changed 
through the legal system alone. But 
many problems of the elderly are law 
related. The ABA commission stated 
that as our population grows older, 
the legal profession must learn to 
address these problems and to 


recognize how it can contribute to - 


enhancing the quality of life for older 
Americans. 


In recognition of this obligation, § 


and of the fact that Florida has the 


highest percentage of elderly in the ' 
nation, L. David Shear, Florida Bar 
past president, created in July 1979 a 


Special Committee on the Elderly. 
That committee was set up to 
sensitize Florida lawyers to the legal 
problems of the elderly and to 


develop special projects aimed at ~ 


committee, President Gilbert and the 
Board of Governors have proclaimed 
1981 to be the Year of the Older 
Floridian and asked all committees 
and sections of The Florida Bar to 
develop special projects oriented to 
the elderly in 1981. Florida Bar 
President Leonard Gilbert has also 
recommended that the Special 
Committee on the Elderly be 
changed to a standing committee. 
The Florida Bar will then join the 20 
other states that have existing state 
bar committees on the elderly. 


Richard C. Woltmann is executive director of 
Bay Area Legal Services, Inc., in Tampa and 
chairman of the Special Committee on the 
Elderly of The Florida Bar. He received his 
J.D. degree from the University of Florida and 
has established elderly law units for legal 
service programs in both Everett, Washington, 
and Tampa, Florida. He serves as chairman of 
the Hillsborough and Manatee Nursing Home 
Ombudsman Committee. 


addressing some of these problems. » 


Indeed at the request of the special 
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THE ELDERLYAN FLORIDA 


By Winsor C. Schmidt 


Guardianship is the authority of a 
guardian, and the relation between 


guardian and ward.' A guardian 
manages the person and property Y 


of another, the “ward,” 

who is considered 

incapable of self- 
administration.2, Guardianship in 
Florida is governed by the Florida 
Guardianship Law.* The historical 
purpose of guardianship is care of 
another, but closer examination 
reveals an alternative function: 


Recognize guardianship for what it really is: 
the most intrusive, non-interest serving, 
impersonal legal device known and available 
to us and as such, one which minimizes 
personal autonomy and respect for the 
individual, has a high potential for doing harm 
and raises at best a questionable benefit/ 
burden ratio. As such, it is a device to be 
studiously avoided.‘ 


Guardianship is avoided, 
statistically. A recent guardianship 
study of six states (Delaware, 
Minnesota, North Carolina, Ohio, 
Washington and Wisconsin), with a 
total population of 29 million, found 
that 17,000 guardianship petitions 
were filed in one year.’ This filing 
rate of .059 percent (one of every 
1,706) corresponds interestingly with 
the filing rate of .056 percent (one of 
every 1,785) for Florida in 1977 
(4,724 guardianships opened of a 
population of 8,432,927).° Involun- 
tary civil commitment for mental 
treatment and for alcohol treatment 
are more frequent events, for 
example. However, this data does 
not reflect the growing and potential 
impact of guardianship especially 
from the perspective of individual 
wards. 

Older persons are an at-risk group 
according to both the legal’ and 
functional criteria for guardianship. 


social bankruptcy and 


Guardianship law emphasizes 
mental incapacity in justifying the 
adjudication of incompetence, with 
the consequence that “anyone, 
especially an older person, who 
needs a guardian is popularly 
assumed to be mentally ill. The aged 
person with a few of the symptoms 
of chronic brain syndrome, such as 
forgetfulness, is more likely to be 
judged mentally ill and therefore to 
be declared incompetent.”® The aging 
of the population bulge can bring 
proportionately increased numbers 
of persons into the guardianship 
process. 

There is also evidence that as 
deinstitutionalization proceeds, and 
where involuntary civil commitment 
criteria and procedures become 
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the need for reform 


more restrictive, use of guardianship 
increases. This tendency may 
combine with a growing number of 
poor people to verify one 
commentator’s conclusion: “When 
examined in the larger context of 
social programming through which 
we purport to help the less 
advantaged, involuntary guardian- 
ship emerges as an official initiation 
rite for the entry of the poor and the 
inept into the managed society.”!° 

Furthermore, annual per capita 
filing rates do not take into 
consideration the net annual addition 
to guardianship rolls (1,400 to 1,500 in 
Florida''—guardianships opened, 
minus guardianships closed through 
death, exhaustion of the estate, and 
restoration of legal competence), the 
number of people who could be 
adjudicated incompetent but are 
not,!? and the number of people for 
whom some alternative, or moral 
equivalent of guardianship, suffices. 
Guardianship is much more frequent 
than judicial utterances of acquittal 
by reason of insanity (an event “rarer 
than the annual incidence of 
poisonous snake bites in 
Manhattan”!’), yet scholarly and case 
law attention to guardianship does 
not even approach the mountain of 
literature and litigation on the 
insanity defense. 


Personal consequences 


The personal consequences of 
guardianship are substantial. The 
subject of guardianship “may be 
subject to greater control of his or her 
life than one convicted of a crime.”"* 
In Florida, a person adjudicated 
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incompetent is statutorily “presumed 
to be incapable of managing his own 
affairs or of making any gift, 
contract, or instrument in writing 
that is binding on him or his estate.” 
In most states, a finding of legal 
incompetence restricts or takes away 
“the right to: make contracts; sell, 
purchase, mortgage, or lease 
property; make gifts; travel, or 
decide where to live; vote, or hold 
elected office; initiate or defend 
against suits; make a_ will, or 
revoke one; engage in certain 
professions; lend or borrow money; 
appoint agents; divorce, or marry; 
refuse medical treatment; keep and 
care for children; serve ona jury; bea 
witness to any legal document; drive 
a car; pay or collect debts; manage or 
run a business.”!® The loss of any one 
of these rights can have a disastrous 
result, but taken together, their effect 
is to reduce the status of an individual 


compo 


LEGAL ENGINEERING DIVISION 
“Serving the Legal & Insurance 
Professions Since 1970” 


Forensic Engineering Capabilities: 
Mechanical Engineering 


Machinery and Equipment 
Materials Handling 
Instrumentation and Controls 
Mechanical Design 

Vehicle Accident Reconstruction 
Noise, Vibration, Stress Analysis 
Industrial Hazards Analysis 
Electrical Engineering 

Fire and Explosion Determination 
Electrical Failures, Defects 
Lamp Filament Analysis 


Civil Engineering 

Land Condemnation 
Boundaries 

Drainage 

Damage Evaluation 
Technical Documentation 
Still 35mm Photography 
Micro-photography 

Aerial Photography 
Videotape, Film 

Drawings 

Court Exhibits, Models 

Staff 

Full-time engineering staff with testifying 
experience. 

THE COLONEY COMPANY 
CONSULTING ENGINEERS, INC. 
PARK 20 WEST, 1248 BLOUNTSTOWN HWY. 

TALLAHASSEE, FLORIDA 32304 


TELEPHONE: (904) 575-0691 


to that of a child, or a nonperson. 

These consequences might be 
mitigated, at least on a quid pro quo 
basis, if guardianship services were 
beneficial. Unfortunately, there is 
evidence that guardianship is bene- 
ficial only to persons other than the 
ward. In their landmark study of 
over 400 guardianships, Alexander 
and Lewin found that wards ended 
up worse in every case:!7 

Under the present system of “Estate 
Management by Preemption” we divest the 
incompetent of control of his property upon 
the finding of the existence of serious mental 
illness whenever divestiture is in the interest of 
some third person or institution. The theory of 
incompetency is to protect the debilitated 
from their own financial foolishness or from 
the fraud of others who would prey upon their 
mental weaknesses. In practice, however, we 
seek to protect the interests of others. The state 
hospital commences incompetency pro- 
ceedings to facilitate reimbursement for costs 
incurred in the care, treatment and 
maintenance of its patients. Dependents 
institute proceedings to secure their needs. Co- 
owners of property find incompetency pro- 
ceedings convenient ways to secure the 
sale of realty. Heirs institute actions 
to preserve their dwindling inheritances. 
Beneficiaries of trusts or estates seek 
incompetency as an expedient method of 
removing as trustee one who is managing the 
trust or estate in a manner adverse to their 
interests. All of these motives may be honest 
and without any intent to cheat the aged, but 
none of the proceedings are commenced to 
assist the debilitated.'® 


Or, as a_ psychiatrist more 
succinctly put it, “‘for every $100,000 
in a given estate a lawyer shows up, 
for every $25,000 a family member 
shows up.’”!9 

Another study illustrating the high 
risks of intervention involved a quasi- 
experimental design carried out by 
Blenker and Associates through the 
Benjamin Rose Institute in 
Cleveland.2° The provision of 
enriched, protective services 
(including guardianships) to the 
experimental group not only failed to 
prevent or slow deterioration or 
death, but the experimental group 
actually had a higher rate of institu- 
tionalization and death than did the 
control group who received nothing. 

Guardianship is sometimes used 
for an individual who is “likely to... 
inflict harm on himself,”?! despite 
some other evidence that involuntary 
treatment for dangerousness to self 
increases the rate of suicide.22 Thus, 
empirical questions about 
guardianship elicit suggestions that 
guardianship serves third party 
interests, fails to make the ward 
better off than before appointment 
of a guardian, increases the chances 
of institutionalization and probably 
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of death, results in more negative 
outcomes as the time of the 
guardianship relationship increases, 
and constitutes a most restrictive 
alternative that is inevitably 
overutilized. 


Alternatives to guardianship 


There are less restrictive?® 
alternatives to guardianship. 
Appropriate utilization of such 
alternatives should make guardian- 
ship even more of a last resort. These 
alternatives’ include: power of 
attorney; durable family power of 
attorney (“living wills”);?> single 
transaction court ratification of a 
particular action; joint tenancy; inter 
vivos transfers of property; deeds of 
guardianship;”® trusts; substitute or 
representative payee;?’ protective 
services;”* and civil commitment. 

When the less restrictive 
alternatives are exhausted, the last 
resort of guardianship can be 
considered. Important concerns at 
this time are the criteria and 
procedures for guardianship. 

An important study undertaken by 
the National Law Center of George 
Washington University indicated 
that statutory definitions for 
incompetence are vague and 
contribute to an erroneous belief that 
individual capabilities are well 
reflected in generalizations about 
age, mental or physical health, and 
the like.?° Attorneys and physicians 
who participated frequently in 
guardianship cases could not agree 
on the meaning of such criteria, 
frequently with such observations as 
“has no psychiatric meaning,” or 
“ambiguous as hell.”°° 

A reform alternative to such 
criteria as Florida’s*! would restrict 
guardianship eligibility to “gravely 
disabled”*? persons who lack the 
capacity to make informed decisions 
about proposed care, treatment, or 
management services.** “Gravely 
disabled” is adopted from the 
California conservatorship 
that, along with New York’s, has 
been commended as a model.* 
“Gravely disabled” would be 
defined as “unable to meet essential 
requirements for one’s physical 
health or safety or to manage one’s 
financial resources as a result of a 
severe mental disorder.”* 

“Severe mental disorder,” in turn, 
would be defined as “a severe 
impairment of emotional processes, 
ability to exercise conscious control 
of one’s actions, or ability to perceive 


reality or to reason or understand, 
which impairment is manifested by 
instances of grossly disturbed 
behavior.”*” This definition includes 
the emotional, volitional, and 
cognitive components of mental 
functioning in terms understandable 
to physicians, attorneys, judges, and 
laypersons alike. Persons suffering 
from such causal or categorical 
generalities as “advanced age,” 
epilepsy, mental retardation, and 
acute addiction or alcoholism would 
qualify if the disability produced a 
functionally severe mental disorder. 

Current guardianship procedures 
nationally do not seem to decrease 
the risk of erroneous deprivation of 
the liberty and property interests 
noted above. Presence of the 
proposed ward at the incompetency 
hearing is frequently waived,* often 
on the ironic ground that presence at 
one’s own hearing will be harmful.*® 
Other due process issues include 
inadequate notice;*° the absence of 
counsel or essentially symbolic rather 
than aggressive representation in all 
but a very few cases;*! the absence of 
court review;* the fact that appeals 
are nonexistent or usually waived; 
that the vague legal standard is 
arbitrarily applied;** that dismissals 
of petitions are rare; and that 
hearings are cursory, with most only 
taking several minutes.*® Given the 
importance of counsel for the 
exercise of procedural rights, any 
ineffective assistance of counsel is a 
particularly disturbing development, 
More than one commentator has 
noted that counsel in such mental 
disability cases as guardianship 
functioned “‘as no more than a clerk, 
ratifying the events that transpire[d], 
rather than influencing them.’”” 
There is reason to believe that such 


procedural practices also occur in 
Florida.** 


Statutory remedies 


In addition to the Uniform Probate 
Code,‘**® suggested statutory 
remedies to procedural, and 
substantive, guardianship deficien- 
cies abound. A recently suggested 
Model Public Guardianship Statute 
contains guardianship procedure and 
criteria that attempt to combine the 
best of all the suggestions, in addition 
to reflecting a recent survey of the 
guardianship statutes in the 50 
states.°! 


Highlights of the reform proposal 
include: functional, rather than 
causal or categorical, eligibility; 


partial or limited guardianship;*? 
specified purpose of restoration or, 
development, of capacity; 
monitoring of private guardianships 
by public guardians; voluntary 
guardianship; determinant guardian- 
ship terms of no more than one year 
per term; precondition of the 
availability of beneficial services; 
“clear, unequivocal, and convincing” 
as the standard of proof; required 
presence of the proposed ward at the 
hearing except when medically 
incapable; right to counsel including 
minimum required duties; right to 
jury trial;° right to independent 
medical and psychological 
evaluation; qualified right to remain 
silent at any evaluation;*‘ right to 
present evidence and confront and 
cross-examine witnesses; applica- 
bility of formal civil rules of 
evidence; qualified prohibition of 
opinion testimony regarding 
diagnosis; right to instruction of 
jury or court regarding the influence 
of any psychotropic medication on 
the proposed ward; right to appeal 
and appellate counsel; required 
application of the least restrictive 
alternative principle; physician 
immunity for emergency treatment 
without consent, instead of 


temporary guardianship, emer- 
gency guardianship, and the like; 
qualified right to services; and, 
provision for public guardianship. 


The supply of guardians 


Public guardianship is an aspect of 
the area of guardianship most in need 
of reform—the supply of 
guardians.** An incompetent with a 
sizeable estate, or with willing and 
responsible family members or 
friends, has little difficulty in having 
someone serve as guardian. A 
proposed ward without such 
resources,” however, has a very 
different situation. 

In April 1977, Florida’s Office of 
Aging and Adult Services found in a 
statewide survey of its social workers 
that 2,700 identifiable people (1,700 
were over age 60) had an unsatisfied 
need for a guardian. Almost 1,000 of 
these had been adjudicated 
incompetent, but no guardian 
appointed.** The balance needed to 
be adjudicated incompetent and 
have a guardian appointed, in the 
opinion of the social workers, but for 
most of them no guardian was 
available. 

Another vacuum in the provision 
of guardianship services exists for 
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institutionalized persons, especially 
the elderly in nursing facilities and 
the state mental hospitals. At Florida 
State Hospital, for example, there are 
at least 600 patients who are legally 
incompetent, without guardians, but 
classified as “voluntary” patients.*® 
Most are elderly people who were 
institutionalized under the pre-Baker 
Act civil commitment statute with 
criteria of mental incompetence, 
never appointed a guardian, and 
administratively transferred in 
summary fashion without a hearing 
away from the protections allowed 
involuntaries under the Baker Act. A 
proportionate number of incompe- 
tent “voluntaries” without guardians 
(almost one-third of the resident 
population) probably exists at 
Florida’s other mental institutions. 

The consequences of guardianship 
may be serious, but the effect of legal 
incompetence without a guardian, or 
of functional incapacity without 
guardianship assistance, is total lack 
of protection. In 34 other states, there 
is some statutory provision for public 
guardianship to address the need for 
guardians. 


Problems of public guardianship 


Public guardianship, the 
appointment and responsibility of a 
public official to serve as legal 
guardian, is not without its own 
problems. In Los Angeles the public 
guardian has been sued for 
inappropriate institutionalization of 
wards, and in Chicago the former 
public guardian was found to have 
looted estates of personal property, 
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failed to seek entitlements, 
consented to experimental medical 
treatment on mental patients, and 
noted visits to wards who in fact 
were dead at the time of the alleged 
visits.°1 However, the public 
guardian experience in Arizona and 
Delaware is generally favorable: 
nonintrusive professional guardian- 
ship service that assists persons 
without family, friends, or resources 
to secure access to rights, benefits, 
and entitlements. 

The success of public guardianship 
is dependent upon several clear 
considerations. The public guardian 
must be independent of any service 
providing agency (no conflict of 
interest), and the public guardian 
must not be responsible for both 
serving as guardian, and petitioning 
for adjudication of incompetence 
(no self-aggrandizement). The 
public guardian must be adequately 
staffed and funded to the extent that 
no office is responsible for more than 
500 wards, and each professional in 
the office is responsible for no more 
than 30 wards.® A public guardian is 
also only as good as the 
guardianship  statute® governing 
adjudication of incompetence and 
appointment. Failure in any of these 
considerations will tip the 
benefit/burden ratio against the 
individual ward, and the ward would 
be better off with no guardian at all. 


Florida’s approaches 


Florida has several approaches to 
the need for guardians that is met in 
other states by public guardianship. 
These approaches include: benign 
neglect; informal guardianship 
by neighbors, nursing homes, and the 
like without legal process or 
authority; civil commitment to a 
mental institution (“poor man’s 
guardianship”); private attorneys on 
a pro bono or nominal fee basis 
(sometimes with dozens of wards 
each); banks or trust companies (for 
modest estates);°* nonprofit 
corporations,®> usually with a 
religious affiliation; county social 
service programs utilizing 
volunteers; and, citizen groups 
serving as guardian banks. 

These approaches are not meeting 
Florida’s needs, but the best 
alternatives to public guardianship 
may be dramatic enhancement of the 
last three. The Cathedral Foundation 
in Jacksonville, for example, seems 
to be performing an _ excellent 
service. The keys to such approaches 
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are willingness to work oneself out of 
a job; resistance to the social service 
starvation that sees any service, even 
guardianship, as better than none; 
and avoidance of being both 
guardian and applicant for 
adjudication of incompetence (a 
point worth repeating). 

Guardianship is a comparatively 
unheralded device that can be 
expected to grow in use as the 
country, and state, population’s 
average age increases. The purpose 
of guardianship is assistance, the 
parens patriae responsibilities of the 
state made manifest. Unfortunately, 
more than cursory consideration of 
guardianship in practice yields fairly 
negative results. 

The literature relating to 
guardianship contains little that 
endorses general guardianship 
practice or argues forcefully for 
guardianship.*’ Numerous individual 
professionals cite a large need for 
guardianship, but positive results for 
individual wards are so far no more 
than anecdotal at best, and 
disappointing in the aggregate. 

There are less restrictive, and more 
appropriate, alternatives to 
guardianship. Several models now 
exist for guardianship criteria, 
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procedures, public guardianship, 
and alternatives to public 
guardianship. Guardianship should 
presume an _ exhaustion of all 
alternatives. Guardianship in any 
event may reflect individual, 
professional, and social service 
bankruptcy. 

The need for guardianship reform 
seems great, and should proceed. o 
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Board, Social Security Administration, 
Veterans Administration) can have substitute 
payees appointed if an individual meets a test 
of incapacity that varies from agency to 
agency. See Regan, supra Note 24, at 612-13. 


28 See Fra. Stat. §§410.10-410.11. 

29 R. ALLEN, E. Ferster, & H. WEIHOFEN, 
MENTAL IMPAIRMENT AND LEGAL INCOM- 
PETENCY (1968). 

30 Id. at 39-40. 

31 Fra. Stat. §744.102(5), as amended 
(1980), and $744.331(1). 
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Guardianship of 
the elderly 


82 “Gravely disabled” is recommended by 
the Suggested Statute on Guardianship. Legal 
Issues in State Mental Health Care: Proposals 
for Change—Guardianship, 2 MENTAL 
Disasitity L. Rep. 444 (1978). 

33 For definition of “lack the capacity... ,” 
see Proposals for Change—Guardianship, 
supra Note 32, at 450, and W. Scumunt, et al., 
supra Note 6, at 191. Arguably, this criterion is 
a “constitutional precondition” to intervention 
in an individual's life by court order. See Legal 
Issues in State Mental Health Care: Proposals 
for Change—Civil Commitment, 2 MENTAL 
Disasiuity L. Rep. 77, 89-93 (1977). 

See also Kinner v. State, 382 So.2d 756 (Fla. 
2d D.C.A. 1980). 

34 WeELF. & Inst. Cope §$5008(h), 5350 
(West 1972). 

35 R. Brown, supra Note 16, at 287. 

36 See Proposals for Change—Guardianship, 
supra Note 32, at 450; W. Scumunt, et al., supra 
Note 6, at 191. 

37 Proposals for Change—Guardianship, 
supra Note 32, at 450, 133; W. Scumunr, et al., 
supra Note 6, at 192. 

38 A Los Angeles study involving over 1,000 
guardianship and conservatorship filings 
found that in 84 percent of the cases, the only 
persons present at the hearing were the judge, 


petitioner, and petitioner’s attorney. National 
Senior Citizens Law Center, untitled, 
unpublished study, cited by Horstman, 

Protective Services for the Elderly: The Limits 
of Parens Patriae, 40 Mo. L. Rev. 215, 235 
(1975). Alexander and Lewin found that the 
alleged incompetent is frequently not brought 
to court, and only 16 percent had guardians ad 
litem appearing for them at the hearing. G. 
ALEXANDER & T. LEWIN, supra Note 27, at 25. 

39 Stat. $744.331(4) states: “The 
hearings shall be conducted in as informal a 
manner as may be consistent with orderly 
procedure and in a physical setting not likely 
to have a harmful effect on the mental health 
of the alleged incompetent.” 

There may be anecdotal evidence for sucha 
policy, but I know of no empirical basis. On 
the other hand, the deleterious effects of long- 
term institutionalization and transfer shock as 
a result of such mechanisms as guardianship 
are well known. 

40 Horstman, supra Note 38, at 235. 

41 See G. ALEXANDER & T. Lewin, supra Note 
17; Horstman, supra Note 38, at 236, 245; 
Solender, The Guardian Ad Litem: A Valuable 
Representative or an Illusory Safeguard?, 7 
Texas TecuH. L. Rev. 619 (1976). 

* See Alexander, Forword: Life, Liberty, 
and Property Rights for the Elderly, 17 Ariz. 
L. Rev. 267 (1975). 

43 See Horstman, supra Note 38, at 260; 
Mitchell, supra Note 10, at 459. 

44 Mitchell, supra Note 10, at 456.59. 
© See, e.g., Levy, Protecting the Mentally 
Retarded: An Empirical Survey and 
Evaluation of the Establishment of State 
Guardianship in Minnesota, 49 Minn. L. Rev. 
821 (1965). 

46 Td. at 881; Mitchell, supra Note 10, at 454. 


47 Perlin, Representing Individuals in the 
Commitment and Guardianship Process in 
Legal Rights of Mental Disabled Persons, 501 
(1979) citing, e.g., VAN Ness & PERLIN, 
MENTAL HEALTH ADvocacy— THE NEw JERSEY 
ExpERrIENCE (N.L. Kopolow & H. Bloom eds.), 
MENTAL HeEattH Apvocacy: AN EMERGING 
Force In ConsuMeErs’ Ricuts 63, 68-69 nn. 31- 
39 (1977). 

Such practice in mental disability cases is 
not only unprofessional, but also probably 
unconstitutional. State ex rel. Memmel v 
Mundy, No. 441-417 (Wis. Cir. Ct., Milwaukee 
Cty., Aug. 18, 1976) [1 Mental Disability L 
Rep. 183 (1976)], aff'd, 75 Wis. 2d 276, 249 
N.W. 2d 573 (1977). A vigorous and 
sophisticated public defender reduced the 
involuntary commitment rate to two percent 
following this litigation. T. ZANpER, THE 
MENTAL COMMITMENT LAw As SCAPEGOAT, 
(Aug. 1979). 

See also In re Paunack, 355 So.2d 1195 (Fla. 
1978). 

48 See W. ScumivT, et al., supra Note 6, at 149- 
64. 

49 Eleven states have adopted the Code in 
significant part: Alaska, Arizona, Colorado, 
Idaho, Maine, Minnesota, Montana, Nebraska, 
New Mexico, North Dakota, and Utah. 

50 See ABA ComMISSION ON THE MENTALLY 
DisaBLED, DEVELOPMENTAL DIsABILITIES STATE 
LEGISLATIVE ProjecT, GUARDIANSHIP AND 
CoNnsERVATORSHIP (1979), pp. 75-167; 
Guardianship and Conservatorship Act, 3 
MENTAL Disasiuity L. Rep. 266 (1979); Legal 
Issues in State Mental Health Care: Proposals 
for Change—Guardianship, 2 MENTAL 
Disabiuity L. Rep. 444 (1978); Legal Research 
and Services for the Elderly, National Council 
of Senior Citizens, Inc., Guardianship and 
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Conservatorship in LEGISLATIVE APPROACHES 
TO THE PROBLEMS OF THE ELDERLY: A HANDBOOK 
oF Mopet Strate Statutes 119 (1971); Regan 
and Springer, Model Guardianship, 
Conservatorship and Power of Attorney 
Legislation, supra Note 8, at 75. 

51 See W. Scum, et al., supra Note 6, at 179- 


This model statute was introduced by 
Representative Kirkwood during the 1980 
Florida legislative session as House Bill 539. 

One review of the model statute, while 
complementing the provision of due process 
protection, seems to suggest that it does not go 
far enough. NATIONAL SENIOR Citizens Law 
CENTER WASHINGTON WEEKLY (April 18, 1980), 
pp. 4-5. 

52 The American Bar Association recently 
(Aug. 1980) adopted as policy a resolution 
(Report No. 111) urging states to enact laws 
calling for limited guardianship, where 
appropriate, to help persons with diminished 
capacity to live in the general community with 
maximum self-sufficiency. See Fra. Stat. 
§$343.12(2), as amended (1980). But see M. 
AXILBUND, supra Note 5 (indicating infrequent 
use of limited guardianship in the 12 to 16 
limited guardian states). 

To the extent all-or-nothing guardianship is 
a deterrent to adjudication of incompetence in 
cases of partial incapacity, limited 
guardianship enhances the necessity for 
increased procedural protections because the 
risk of erroneous incompetence increases. 
Also, despite a presumption of competence, 
partial incompetence may taint, both legally 
and practically, those capacities that are not 
adjudicated. 

The Florida Bar’s Committee on the 
Mentally Disabled has engaged in extensive 
preparation of a partial guardianship bill that 
enjoys widespread support, except, so far, 
from the Real Property, Probate, and Trust 
Law Section. 

53 Twenty-two states offer the proposed 
ward the right to a jury of peers. 
DEVELOPMENTAL DISABILITIES STATE 
LEGISLATIVE Project, supra Note 50, at 5. 

54 See Lessard v. Schmidt, 349 F. Supp. 1078, 
1101 n. 33, 1102 (E.D. Wis. 1972), vacated, 414 
U.S. 473 (1974); on remand, 379 F.Supp. 1376 
(E.D. Wis. 1974), vacated, 421 U.S. 957 (1975), 
on remand, 413 F.Supp. 1318 (E.D. Wis. 1976). 

55 See Ennis and Litwack, Psychiatry and the 
Presumption of Expertise: Flipping Coins in 
the Courtroom, 62 Cat. L. Rev. 693, 708-11 
(1974). 

58 See generally W. Scumivt, et al., supra 
Note 6. 

57 Florida contains a disproportionate num- 
ber of older persons who are geographically 
separated from family and friends. 

58 This group consists primarily of people 
who had been involuntarily committed, but 
released without the simple restoration of 
competency. Stat. §744.464. 

59 See In re Gamble, 394 A.2d 308 (N.H. 
1978) (state’s responsibility to provide 
guardians for indigent incompetent residents 
of state mental hospitals). See also Vecchione 
v. Wohlgemuth, 377 F.Supp. 1361 (E.D. Pa. 
1974), 426 F.Supp. 1297 (E.D. Pa. 1977), aff'd 
558 F.2d 150 (3rd Cir. 1977), cert. den. sub. 
nom. Beal v. Vecchione, 434 U.S. 943 (1977) 
($9.1 million in Social Security benefits 
ordered returned to incompetent mental 
patients through state compensated guardian 
officers where benefits were taken without a 
hearing). 

60 The current statute requires a guardian 
advocate to be appointed upon any finding of 


incompetence to consent to treatment. See 
Fia. Stat. §§394.459(3)(a), 394.467(3)(a), 
394.467(4)(h). There is difficulty finding 
willing and responsible persons to serve as 
guardian advocate where there are no family, 
friends, or compensation. 


Fria. Stat. $393.12(2), as amended (1980), 
creates a demand for guardian advocates of 
the retarded. 

8! See W. ScumunT, et al., supra Note 6. 

Td: 

63 An up-to-date model public guardianship 
statute is available for guidance. Supra Note 
51. 


64 In other parts of the country, some banks 
will profitably service small estates that are 
grouped together. Another idea is such service 
as a required public contribution. 

65 See Stat. §744.305. 

66 See W. Scumunt, et al., supra Note 6, 149- 
56. 


87 In addition to the sources noted above, see 
NaTIONAL CENTER FOR LAW AND THE 
HANpICAPPED, GUARDIANSHIP OF THE MENTALLY 
ImMpairED: A  CriticaL ANALysis (1977); 
Alexander, On Being Imposed Upon by Artful 
or Designing Persons—The California 
Experience with the Involuntary Placement of 
the Aged, 14 San Dieco L. Rev. 1083 (1977); 
Alexander, Who Benefits from Conservator- 
ship?, TriaL MaGazineE (May, 1977); Coleman 
and Soloman, Parens Patriae “Treatment”: 
Legal Punishment in Disguise, 3 Hastincs L.Q. 
345 (1976); Effland, Caring for the Elderly 
Under the Uniform Probate Code, 17 Ariz. L. 
Rev. 373 (1975); Frachter, Toward Uniform 
Guardianship Legislation, 64 Micn. L. Rev. 

983 (1966); Hodgson, Guardianship of 
Mentally Retarded Persons: Three 


Approaches to a Long Neglected Problem, 37 
Avsany L. Rev. 407 (1973); Kart & Backham, 
Black-White Differentials in the 
Institutionalization of the Elderly, 54 Socta 
Forces 901 (1976); McDougal, Lasswell, & 
Chen, The Human Rights of the Aged: An 
Application of the Norm of Non- 
Discrimination, 28 U. Fa. L. Rev. 639 (1976); 
Morris, Conservatorship for the Gravely 
Disabled: California’s Nondeclaration of 
Nonindependence, 15 San Dieco L. Rev. 201 
(1978); Pickering, Limitations on Individual 
Rights in California Incompetency Pro- 
ceedings, 7 U. Cat. Davis L. Rev. 457 
(1974); Report of ABA Committee on Legal 
Incapacity, Guardianship of Property of 
Incompetents, 9 Prop. Prao. & Tr. J.535 
(1974); Report of Committee on Problems 
Relating to Persons Under Disability, 
Conservatorship: Present Practice and 
Uniform Probate Code Compared, 5 REau 
Prop. Pros. & Tr. J.507 (1970); Rohan, Caring 
for Persons Under a Disability: A Critique of 
the Role of the Conservator and the 
Substitution of Judgment Doctrine, 52 St. 
Joun’s L. Rev. 1 (1977); Comment, An 
Assessment of the Pennsylvania Estate 
Guardianship Incompetency Standard, 124 U. 
Pa. L. Rev. 1048 (1976); Comment, North 
Carolina Guardianship Laws—The Need for 
Change, 54 N.C. L. Rev. 389 (1976); 
Comment, Probate Code Conservatorships: A 
Legislative Grant of New Procedural 
Protections, 8 Pac. L. J. 73 (1977); Note, The 
Disguised Oppression of Involuntary 
Guardianship: Have the Elderly Freedom to 
Spend?, 73 YALE L. J. 676 (1964); CoNSERVATEE 
RicHts COMMITTEE, THE STATUS OF 
CoNSERVATEES IN SANTA Ciara County 
[Cauirornia] (February 1979)(unpublished). 
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‘PROBATE FORMS 
For sale by The Florida Bar. 
! Developed by the Real Property, Probate and Trust Law Section. ae | 
| The Florida Bar © Attention: Peggy Alford ¢Tallahassee, Florida 32301 $10.00 minimum order. | 
Enclosed is my check for$ (Includes sales tax/$1.00 for shipment out of Florida) 4 
. .50 for 10 co, of all fo 
| Please send the Probate Forms checked below: Specify number of sets (10 copies per set). | 
| Name NOTE: 
| There is 10-copy minimum of any one form. 1 
Add $1.00 for all shipments out of the State of Florida. 
; City State Zip All orders add 4% sales tax. | 
-47 Petition for Determination 
| General Probete Forms -P-13 Statement {or Disposition _P-21¢ Petition for Administration - Resident Agent and there 
| No. of Sets (10 copies per set) Person Property Without Resident Acceptance by Resident _p.4gt Order Determining Elective | 
inistration —P-2: Petition for Administration - Share 
| _P- 1+ Petition to Open Sate ~P-14 (No form) Intestate—Florida Resident -—P-33t Oath of Corporate Personal P-49¢ Proof of Claim by Personal 
| Deposit Box -P-23 Petition for Administration- Representative ae Representative | 
_P- 2+ Order to Open Safe Deposit Forms for Summary Testate-Nonresident -P-34+ Letters of Administration . i 
| P-50+ Statement of Claim 
Box Administration _P-24 — Petition for Administration - -P-35t Notice of Administration ~ p-51¢ Objection of Claim I! 
| 3+ Notice to Creditors (Not for No. of Sets (10 copies per set) Intestate-Nonresident -P-36+ Proof of Service of Noticeot p.52+ Release of Claim 
| Formal Administration) ns _P-25+ Oath of Witness to Will Administration P-53 Petition to Extend Time for | 
| 4t Caveat—Creditor -P-15t Petition tor Summary p-26* Application for Appoint- ~P-37+ Inventory Filing Final Accounting and |! 
-P- 5 Caveat—Heir or Devisee Administration - Testate ment of Commissioner to _P-38+ Petition for Allocation Petition for Dischar 
| i P-15A Order of Summai t location of etitio’ ischarge 
-P- 6+ Demand for Notice P-15A New) Prove Will Spouse's Share - Intestate _p.54 Order Extending Time to 
“4 ad Potion _P-27 od Prove Will Estate File Final Accounting andy 
ma ice a itness Or locating Spouse’ Petition for Dischai 
| Mail _P-28+ Order Admitting Will to Final | 
- P- 9 Notice by Publica- = _P-40 Petition to Set Aside P-55B* Final Accounting | 
} —P-11_ Notice of Hearing Forme for Family Adminietretion Personal Representative | 
- P-12+ Waiver of Priority, Consent No. of Sets (10 copies per set) (NEW) _P-42t Family -P-56+ Petition for Discharge 
7 s aiver Administration Testate presentative ai ing _P-43+ Order Authorizing Family and Petition for Discharge | 
| 2 Notice and Bond _P-19 Petition for Family Adminis- ~eeey Allowance -P-SBt Waiver by Beneficiary of 
- -12A and tration Intestate - P-30 Petition to Waive Bond _P-44+¢ Petition to Set Aside Accounting and Consent to | 
jearing (NEW) _P-20 Order of Family Administra- -P-30At Homestead Real Property Discharge | 
| Forms for No Administration - 
stead Real Estate = 
| Proceedings Forms for Formal Administration _P-32+ Oath of Personal Repre- _P-46 Claim of Elective Share by and Disposition of Claims | 
No. of Sets (10 copies per set) —_No. of Sets (10 copies per set) sentative Designation of Spouse -P-61t Order of Discharge | 
| *Revised June 1978 and designed to comply with provisions of the new Probate Code. tRevised July 1979 and designed to comply with provisions of the new Probate Code. 


| 1G UARDIANSHIP FORMS For sale by The Florida Bar. 


Enclosed is my check for $ 


Developed by the Real Property, Probate and Trust Law Section. 
The Florida Bar © Attention: Peggy Alford © Tallahassee, Florida 32301 


(Includes sales tax/$1.00 for shipment out of Florida) 


Please send the Guardianship Forms checked below: 


Petition to Waive An- 
nual Appearance of 


Order waiving Annual 


Return of Guardian of 
Property - First Page 
Return of Guardian 
of Property - Interior 


Return of Guardianof 
Property - Final Page 
Return of Guardian of 
Property - First Page 


Return of Guardianof 
Interior 
Page (First Alternate) 
Return of Guardian of 
Property - Final Page 


Return of Guardian of 
Property - First Page 


Return of Guardian of 
Property - Schedule 
A (Second Alternate) 
Return of Guardianof 
Property - Schedule A 
(Second Alternate) 
Return of Guardian of 
Property - Schedule C 
(Second Alternate) 

Order Approving Re- 
turn of Guardian of 


| 
Name 
| Street Address 
| City State Zip 
Commencement Administration 
| No. of Sets (10 copies per set) No. of Sets (10 copies per set) 
| _G-1.010 Petition for Appoint- _G-2.050 Petition for Order —G-2.120 
ment of Guardian: Authorizing Periodic 
| single petitioner Payments to Guard- Guardian 
| —G-1.011 Petition for Appoint- ian of Person —G-2.130 
| —G-2.060 Order Authorizing of 
woners Periodic Payments to 
| —G-1.020 Formal Notice Guardian of Person —G-2.140 
| —P-8 Proof of Formal Notice G 
| ~G-1.021 Notice of Hearing —G-2.070 Petition for Order Au- _G-2.141 
| —G-1.030 Waiver and Consent Payment 
uardian —G-e. 
| —G-1.040 Order Appointing —G-2.071 Petition for Order De- 
| Guardian termining Whether —G-2.143 
—G-1.050 Oath of Individual Payments Should Be 
| Guardian Designation Made for Assistance (First Alternate) 
| of Resident Agent of Ward's Dependent —G-2.144 
| and Acceptance (Guardian of Proper- Property - 
| —G-1.051 Oatn of Corporate ty as Petitioner) 
_G-1.060 —G-2.080 Order Authorizing 
| —G-.1.070 Lette.s of Guardian- (First Alternate) 
ship of Person , —G-2.146 
_G-1.071 Letters of Guardian- —G-2.081 
ship of Property F (Second Alternate) 
| —G-1.072 Letters of Guardian- Dependent (On Peti- —G-2.147 
ship of Person and tion of Guardian of 
| Property Property 
| _G-1.090 Inventory of Guardian —G-2.090 Petition for Order De- _G-2.148 
| —G-1.100 Petition for Appoint- claring Annual Ex- 
| ment of Appraisers we Unneces- 
—G-1.110 Order Appointini —G-2.149 
| Appraisers eee —G-2.100 Order Declaring An- 
| _G-1.120 Report of Appraiser peed Examination 
(Single) necessary _G-2.150 
_G-1.121 Report of Appraisers —G-2.110 Annual Report of 
(Multiple) Guardian of Person Property 
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PRICES: 

$10.00 minimum order. 
$ .50 for 10 copies of any one form. 

$31.50 for 10 copies each of all forms. 
Specify number of sets (10 copies per set). 
NOTE: 
There is a 10-copy minimum of any one form. 

Add $1.00 for all shipments out of the State of Florida. 
All orders add 4% sales tax. 


—G-2.160 


—G-2.170 


-_G-2.180 


—G-2.190 


—G-2.200 


—G-3.010 


—G-3.020 
—G-3.030 
—G-3.040 


—G-3.041 


_G-3.050 


—G-3.060 


Certificate of Annual 
Appearance of 
Guardian 

Petition for Order Au- 
thorizing Payment of 
Attorney's Fee 

Order Authorizing 
Payment of Attor- 
ney's Fee 

Petition for Order Au- 
thorizing Payment of 
Compensation to 
Guardian 

Order Authorizing 
Payment of Compen- 
sation to Guardian 
Resignation of 
Guardian and Petition 
for Discharge 

Order Accepting Res- 
ignation of Guardian 
Petition for Discharge 
of Guardian 

Receipt of Personal 
Representative, Ap- 
proval, Waiver of No- 
tice and Consent to 
Discharge of Guardian 
Receipt of Ward, Ap- 
proval of Accounting, 
Waiver of Notice and 
Consent to Discharge 
of Guardian 

Notice of Hearing on 
Petition for Discharge 
Order of Final Dis- 
cnarge of Guar tian 


Special Proceedings 
No. of Sets (10 copies per set) 


_G-4.010 Petition for Order Re- 
quiring Return and 
Demand for Service 
of Copy of Annual 
Return 

Order Requiring 
Guardian to File An- 
nual Return 

Petition for Order 
Designating Deposi- 
tory for Assets, ana 
Acceptance 

Order Designating 


Depository 
Depository'’s Receipt 
for Assets 

Petition of Foreign 
Guardian to Manage 
Property of Non- 
Resident Ward 
Order Authorizing 
Foreign Guardian to 
Manage Property of 
Non-Resident Ward 
Petition for Voluntary 
Guardianship 

Order Appointing 
Guardian upon Peti- 
tion for Voluntary 
Guardianship 
Petition to Remove 
move Guardian 
Order Removing 
Guardian 


—G-4.020 


—G-4.030 


G-4.040 


—G-4.050 
—G-4.060 


—G-4.070 


—G-4.080 
—G-4.090 


—G-4.100 


—G-4.110 


Law Week 1981/Law— The Language of Liberty 


Planning for Law Week 1981 (April 27-May 1) is well underway here at The Florida 
Bar, but its success or failure depends on the participation of each individual lawyer 
throughout the state. 

Law Week provides an annual opportunity to tell the nation of the role that the legal 
profession plays in the defense of democracy and in the improvement of society. Past 
Law Day observances have demonstrated that people are anxious to learn more about the 
law and the lawyer’s role in its creation, definition, and application. 

The main emphasis of Law Week will be geared to promoting the free Legal Checkup 
which is described in greater detail below. As one past committee member last year 
wrote: “It has been my experience that many individuals are ‘afraid’ of lawyers and the 
law, but once an initial contact is made this apprehension is usually overcome. It would 
seem that the idea of free legal ‘checkups’ would alleviate this problem.” 

The program is designed to be the first step toward the institutionalization of what may 
come to be known as “preventative law,” and the public’s acceptance of the lawyer as a 
professional counselor who should be seen on a recurring basis. 

The Law Week theme was chosen to give the legal community an opportunity to attack 
the fallacies and dearth of factual information about the profession of law. It also 
challenges the individual practitioner to help the public find answers to such basic 
questions as: how to recognize when a legal problem exists, how to find a lawyer, where 
to obtain legal assistance, and what the cost of legal services will be. 

None of these efforts can succeed without each and every member's participation. 
Please take this early opportunity to sign up now to volunteer a small amount of time and 
effort in order to participate in the Legal Checkup-1981. 


Have you been thinking of a way you could boost the public 
image of the legal profession? . . . Here is a way! 


The Law Week and American Citizenship Committee’s main project during Law 
Week 1981 will be a “free legal checkup” for the public. The success of this project 
depends upon your participation. 

The Law Week Committee and the staff of The Florida Bar Center have compiled a 
questionnaire to be used as the “legal checkup.” Questions on the checkup concern wills, 
real estate, business, injuries, damages or losses, landlord-tenant agreements and other 
areas in which the interviewee may have questions. All interviews should take place in! 
your law office and each interview should be a maximum of 20 minutes in length. You 
may set your appointments for one day or scatter them throughout Law Week. 

This program will be widely publicized in the local media and your name will be 
published in The Florida Bar News as a participant in this project. 

A kit will be sent in advance to all participating attorneys containing copies of legal § 
checkup questionnaire, public relation pamphlets dealing with various areas of the law, 
and an “ounce of prevention” form to be given to each interviewee for future personal 
references. 

To participate in the “FREE LEGAL CHECKUP?” just fill in the form below. 

jeer eee eee et eee ew eee ee ee eee ee 
FREE LEGAL CHECKUP 
LAW WEEK 1981—APRIL 27-MAY 1 


—____—YES, I will participate in the free legal checkup program. 


Name Firm Name 


g Address 
| 


City/Zip Telephone ( 


Signature 


' Please return form by March 13, 1981 to: Free Legal Checkup Program, The Florida Bars 
Tallahassee, Florida 32301. 
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Legal services 
for the elderly 
in Florida 


By Linda D. Weeks 


Senior citizens in Florida who are 
in need of legal advice or assistance 
can now find low cost or free legal 
services in almost every area of the 
state. 

At least 11 senior citizen law 
projects receive Title III funding 
through area agencies on aging. 
These projects provide a variety of 
free legal services to individuals over 
60. In addition, The Florida Bar 
Lawyer Referral Service provides 
access to low cost legal services for 
individuals over 60 and on a low, 
fixed income through its Elderly 
Referral Panel. 


Senior citizen law projects 


Federal Regulations to Title III of 
the Older Americans Act mandate 
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the provision of legal services to 
persons over 60 through the local 
area agencies on aging. Florida has 11 
agencies which correspond to the 11 
State Health and Rehabilitative 
Services district offices. Eight of the 
senior citizen law projects are 
operated by legal services programs 
funded by the National Legal 
Services Corporation. One is 
operated by the Orange County Bar 
Association and two are sponsored 
by local senior citizen organizations. 
In most projects, 90 percent of the 
funds are received under Title III 
and 10 percent are received from 
LSC or other local sources. 


The Senior Advocacy Unit at Bay 
Area Legal Services is considered a 
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model program by many familiar 
with the senior citizen law projects. It 
serves Hillsborough, Manatee and 
Pasco Counties. In addition to Title 
III and LSC funding, the project 
receives funds through county filing 
fees. 

The goal of the Senior Advocacy 
Unit is to make legal services as 
accessible as possible for the senior 
citizens it serves. To accomplish this 
goal it pursues an aggressive 
outreach program which includes 
client intake at 30 different sites each 
month, a mobile office van, and 
house calls to the physically disabled. 
The program serves several thousand 
clients each year. In addition, the unit 
provides ten to 15 educational 
programs each month. 

The Bay Area project uses both 
paid, full-time and volunteer, part- 
time paralegals. All paralegals 
working with the Senior Advocacy 
Unit are over 60 and specialists in 
everything from social security and 
health care benefits to accounting. 
All are highly educated retirees. Most 
have at least a master’s degree. The 
project also utilizes members of the 
local bar who agree to take cases 
from the unit on a pro bono basis. 

Any individual over 60 can receive 
advice and counseling for free. The 
project sets priorities, however, and 
uses a means test in doing so. There is 
a heavy emphasis on social security 
and public benefits, health care, 
housing, neighborhood disputes, 
simple wills and consumer debtor 
cases. The majority of the legal 
services provided can be categorized 
as advice and counseling, and 
negotiation. Only 10 percent of the 
casework involves litigation. 


Jacksonville Legal Aid operates an 
Elderly Law Unit in Duval, Clay, 
Baker and Nassau Counties. The 
project has assisted over 3,000 senior 
citizens in the last nine months. A 
larger percentage of the funding for 
Jacksonville’s project comes from 
LSC than in any of the other projects. 
Funds are also received from the 
United Way. Legal services are 
provided in a number of areas 
ranging from social security and 
retirement benefits to Medicare, 
nursing homes, wills, probate, real 
estate and housing problems. Para- 
legals handle much of the casework 
for the project. 


Legal Services of Greater Miami 


operates Senior Citizen Law Centers 
in two locations. It is the only project 
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currently handling major litigation. 
The project has two public housing 
cases in court. Other legal services 
provided include landlord/tenant 
disputes, social security and health 
care benefits. 

The Elderly Law Unit of Legal Aid 
Service of Broward County provides 
advice and counseling to any 
individual over 60. Although there 
are no income eligibility require- 
ments, priorities are set on the types 
of legal services provided so that the 
largest number of senior citizens with 
the greatest need are served first. 
Priorities include nursing homes and 
adult congregate living facilities, 
transportation and protective 
services. 

Florida Rural Legal Services’ 
Senior Outreach Project has been 
operational for less than a year in the 
Fort Myers area. Like the Broward 
County project, it sets priorities to 
reach those with the greatest need, 
specifically the poor, the disabled 
and the isolated. The majority of the 
legal services provided is presently 
limited to advice and counseling. 

Serving Pinellas County, Gulfcoast 
Legal Services operates a Senior 
Outreach Law Project with client 
intake at senior centers, housing 
projects and congregate dining 
facilities. Approximately 350 clients 
have been served in the past year 
through the project. 

Central Florida Legal Services 
operates a Senior Citizen Outreach 
project in the Daytona area. The 
project handles primarily consumer 
problems, probate and _ social 
security cases. The project served 
over 1,000 clients last year and hopes 
to expand its coverage. 


Legal Services of North Florida 
provides a Senior Law Outreach 
project in the Panama City area. 
Unfortunately, additional informa- 
tion about the project was not 
available. 


Although several of the senior 
citizen law projects operated by legal 
services programs utilize a means test 
to establish project priorities, all of 
the projects indicate that anyone 
over 60 can receive advice and 
counseling regardless of income. 


Senior Legal Assistance in Orlando 
is operated through the Orange 
County Bar’s Legal Aid program. It is 
currently the only Title III project 
operated by a local bar association. 
The project serves mostly indigent 
individuals over 60 but has no income 


eligibility requirements. Most cases 
involve public benefits, consumer 
problems, wills, and mental health 
problems. More complex cases are 
referred to the private bar or Greater 
Orlando Legal Services. 

In Gainesville, the Older 
Americans Council does not provide 
direct legal services at this time, 
although it has utilized retired 
attorneys to provide counseling. The 
project does provide educational 
forums on a_ variety of legal 
problems. Individuals needing direct 
legal assistance are referred to Three 
Rivers Legal Services. 

The Federation of Senior Citizens 
in Seminole County established a 
three-month pilot project with Title 
III funds utilizing members of the 
private bar. Whether the project 
continues beyond February 1981 is 
uncertain at this writing. 

The only unserved area of the state 
is HRS District I in the Pensacola 
area. District I has only recently 
established its area agency on aging 
and a senior citizen law project is 
expected to be funded soon. 


Referral services 


The Florida Bar Lawyer Referral 
Service offers Florida’s senior 
citizens access to low cost legal 
services through its Elderly Referral 
Panel. Any person over 60 and on a 
low, fixed income qualifies for assis- 
tance. A low income is considered to 
be $10,000 or less for a household of 
two and $13,000 or less for a house- 
hold of four. Exceptions are made if 
the individual has a higher income 
but indicates financial hardship due 
to a handicap or medical problems 
not covered by Medicare or 
Medicaid. 

Attorneys on the Elderly Referral 
Panel provide an initial 30-minute 
consultation free of charge. Further 
legal services are provided at a 
reduced fee if the client is financially 
unable to pay a reasonable attorney’s 
fee, with the exception of fee 
generating cases such as personal 
injury and workers’ compensation 
cases. 

Last year LRS made 165 referrals 
to the Elderly Referral Panel while 
serving approximately 27 cities. All 
categories of legal services were 
available, although the majority of 
referrals involved wills and probate 
or consumer problems. 

Originally limited in operation to 
counties without a local bar referral 
service, LRS was authorized to 
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expand its Elderly Referral Panel, as 
well as its Low Fee Panel, statewide 
last year. Recruitment of attorneys in 
previously unserved areas has just 
begun by The Florida Bar’s public 
interest programs office. Interested 
attorneys may contact public interest 
programs or The Florida Bar Lawyer 
Referral Service for further 
information. 


Lawyers invited to join 
Elderly Referral Panel 


The Florida Bar Lawyer Referral 
Service is offering a special program 
to the elderly citizens of Florida. The 
Elderly Referral Panel is designed to 
help persons over 60, on a low fixed 
income, obtain simple legal services 
and advice at a reduced fee. There is 
no charge to the client for the initial 
30-minute consultation. Without the 
assistance of lawyers serving on the 
panel, The Florida Bar would not be 
able to provide this needed service to 
the elderly. 

This program is presently offered in 
the cities and counties covered by 
The Florida Bar’s Lawyer Referral 
Service, but with enough participa- 
tion by lawyers, this service can be 
expanded statewide. Lawyers who 
join the Elderly Referral Panel will help 
to fill the legal needs of the elderly. 
There is no charge for participating 
on this panel. 

For information please 
contact The Florida Bar Lawyer 
Referral Service, Tallahassee, Florida 
32301 or call 1-800-342-8060. 


Linda D. Weeks is assistant staff counsel for 
The Florida Bar’s public interest programs 
office in Tallahassee. She received the J.D. 
degree from Florida State University College 
of Law (1979) and the B.A. with honors from 
the University of Miami. 
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ADEA attorneys’ fees 
Is there compensation for 


litigation of age 
discrimination? Yes! 


By Elizabeth J. du Fresne 


The alliteration of this article’s title 
is catchy—but it raises a legitimate 
issue for the practicing attorney. Can 
the lawyer who undertakes the repre- 
sentation of an individual who has 
been subjected to discrimination 
based on age reasonably expect to be 


lawsuit.” 

Canon 2 of the Code of Profes- 
sional Responsibility and the ethical 
dictates derived thereunder seek to 
inspire the legal profession to take 
care of those persons needing legal 
assistance but who are without funds 


lawyer, regardless of professional 
prominence or professional work- 
load, should find time to participate 
in serving the disadvantaged.” 
[Ethical Consideration 2-25.] And, 
nearly every lawyer, often without 
intending it, carries some pro bono 
work in his office. In age discrimina- 
tion litigation, one finds an oppor- 
tunity to meet this ethical standard 
while receiving compensation for 
one’s services. 

The Age Discrimination and 
Employment Act of 1967 (ADEA) 
provides that it shall be unlawful for 
an employer to “fail or refuse to hire 
or to discharge any individual or 
otherwise discriminate against any 
individual with respect to his 
compensation, terms, conditions or 
privileges of employment because of 
such individual’s age. . . .” 29 U.S.C. 
§623(a)(1), ADEA §4(a)(1). A 
plaintiff may demand a jury trial. 

The Act goes on to make provision 
for those employees who prove their 


to pay for that assistance. “Every j 


compensated for his efforts? The @ 
answer is “Yes, if he prevails in the @ 


case against the employer for such 
discrimination. In such instances “the 


court . . . shall, in addition to any 
judgment awarded to the plaintiff or 
plaintiffs, allow a reasonable 
attorney’s fee to be paid by the 
defendant. . . .”' The language that 
Congress has used is mandatory and 
creates no apparent exceptions to the 
granting of awards of attorneys’ fees 
to all prevailing plaintiffs. The 
unqualified language of the 
legislature has been consistently 
interpreted by the judiciary to 
mandate attorneys’ fees in age 
discrimination suits in which the 
employee prevails.2 This congres- 
sional authorization of fees is partic- 
ularly appropriate because the age 
discrimination plaintiff often must 


seek an attorney at the very time 
when he is at a low ebb financially 
since he has been denied a job or has 
been fired. 

There is, of course, more to age 
discrimination litigation than the 
chance of a fee at the conclusion. In 
emphasizing the end of the case (the 
award of attorneys’ fees) rather than 
the beginning inquiry (What consti- 
tutes age discrimination?), it is hoped 
that the general practitioner and 
litigator will become aware that this 
is a new, growing area of practical 
interest for his office. And, the 
lawyer will readily find a rich source 
of materials developed in recent 
years relating to this area.’ 

Briefly, with a recession, economic 
cutbacks, reorganization of govern- 
mental bodies, and a burgeoning 
over-40 population, more and more 
lawyers are going to be faced witha 
new or longtime client who suspects 
that the negative job action he has 
suffered is a result of his age. It can be 
refusal to hire, a denial of promotion, 
the assignment of what seems to be 
an inadequate salary in comparison 
to what younger people are making, 
or his termination and replacement 
by a younger person in his company. 
What does the lawyer say when his 
client tells him: “I have lost my job. I 
never had a complaint about my 
performance, yet here I am at 55 out 
on the street and a youngster, only 38, 
is sitting in my chair.” 

The lawyer should know the client 
has given him the four elements of a 
prima facie case of age discrimina- 
tion in that painful recital. That is, he 
has stated proof of: 
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(1) The employee’s membership 
in the protected group (that is, 
between the ages of 40 and 70 years 
of age); 

(2) His discharge (or other 
negative impact on hiring, wages, or 
terms and conditions of employ- 
ment); 

(3) His replacement by a person 
outside the protected group 
(although the Department of Labor 
and EEOC guidelines suggest that 
his replacement by a younger person 
within the protected group may also 
be a violation of the law‘); and 


(4) His ability to do the job. 


These four elements parallel the 
elements for a prima facie case® 
under Title VII of the Civil Rights 
Act of 1964, 42 U.S.C. §2000E.7 Much 
of the judicial treatment of issues in 
ADEA cases is similar or identical to 


the treatment as it appears in Title 
VII opinions. Since Title VII has 
existed longer and has been dealt 
with by a great many more courts 
than has the ADEA, the Title VII 
cases are a natural source for 
precedent and logic by judges 
deciding age discrimination 
litigation. ADEA cases are replete 
with references, sometimes 
designated as such and sometimes 
simply incorporated without 
comment, to Title VII case law. 
Thus, although there has been a 
relatively abbreviated number of 
cases on attorneys’ fees under the 
ADEA, attorneys and the courts can 
refer to the substantial body of case 
law that has evolved under Title VII. 
The purpose of the attorneys’ fee 
award provision of the ADEA, like 
those provisions in Title VII and in 
the Civil Rights Attorney’s Fee 
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Awards Act of 1976,8 is to encourage 
the enforcement of individual rights 
and to deter socially harmful 
conduct. 

The United States Supreme Court 
ruled in 1975 that no federal court 
could award attorneys’ fees unless 
there was specific and affirmative 
authorization for such an award in 
the congressional legislation.® Both in 
response to that case and in keeping 
with Congress’ stated policy of 
encouraging “private attorneys 
general” to bring civil rights type 
litigation, the ADEA gives an auto- 
matic attorneys’ fee, set by the 
discretion of the court, to the 
prevailing employee. This is consis- 
tent with the tradition of granting 
fees in civil rights cases so that 
plaintiffs may find representation 
and lawyers will not be deterred 
from bringing suit because of the 
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ADEA attorneys’ fees 


burdens and costs of litigation.'° 
There need be no agreement to 
compensate counsel entered into 
between the client and the lawyer. 
Even without a retainer agreement or 
a contract for services, the presence 
of an attorney/client relationship 
itself suffices to entitle the prevailing 
litigants’ counsel to receive fee 
awards.'!' The lawyer is not, of 
course, precluded from entering into 
a contingency contract with his 
client.!? The court should not reduce 
its award of attorney’s fees to the 
attorney simply because a 
contingency arrangement exists.!° 
Although granting of attorneys’ 
fees to the prevailing plaintiff is 
mandatory, the actual setting of the 
amount of the award rests in the 
sound discretion of the district 
court.'4 Although that discretion 
clearly sits in the district judge’s 
hands, it has been limited 
significantly by the generally recog- 
nized standards that have developed 


Elizabeth J. du Fresne is senior partner of du 
Fresne & du Fresne, P.A., a Miami firm which 
practices employment discrimination litiga- 
tion for both plaintiffs and defendants. 
Admitted to The Florida Bar in 1967, 
du Fresne graduated from the University of 
Florida College of Law with the J.D. in 1966. A 
member of the Dade County Bar Association 
and Federal Bar Association, she also teaches 
trial practice at the University of Miami School 
of Law and has taught trial techniques in 
discrimination/civil rights cases across the 
country. Du Fresne has had published 12 
articles on civil rights litigation. 
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in relation to the setting of attorneys’ 
fees in civil rights cases. 

The classic case, and one referred 
to and incorporated in decisions 
throughout the nation, is Johnson v. 
Georgia Highway Express, Inc., 488 
F.2d 714 (5th Circ. 1974). Although 
the case is a Title VII case, it has been 
acknowledged as the controlling 
standard in ADEA cases as well.!5 
This is logical, because the court 
itself saw the Johnson case as arising 
out of its long-recognized obligation 
to make the Civil Rights Act work 
and to liberally construe attorneys’ 
fees provisions of the statutes so as to 
recognize “the importance of private 
enforcement of civil rights legisla- 
tion.”!6 


Fee guidelines 


In Johnson, the Fifth Circuit 
sought to set out guidelines against 
which a district court’s determination 
of reasonable fees might be judged 
for abuses of discretion. The 
following guidelines were 
established in Johnson: 


(1) The time and labor required; 

(2) The novelty and the diffi- 
culty of the questions; 

(3) The skill requisite to perform 
the legal service properly; 

(4) The preclusion of other 
employment by the attorney due to 
acceptance of the case; 

(5) The customary fee for similar 
work in the community; 

(6) Whether the fee is fixed or 
contingent;!? 

(7) Time limitations imposed by 
the client or the circumstances; 

(8) The amount involved and the 
results obtained; 

(9) The experience, reputation, 
and ability of the attorneys; 

(10) The “undesirability” of the 
case; 

(11) The nature and length of the 
professional relationship with the 
client; and 

(12) Awards in similar cases.'* 


The Fifth Circuit commented in 
Johnson that is had relied upon the 
guidelines recommended by the 
American Bar Association in its Code 
of Professional Responsibility, 
Ethical Considerations 2-18 and 
Disciplinary Rule 2-106. The judges 
stated that they did not regard them- 
selves as having “a mandate” to 
“make the prevailing counsel rich,” 
but that they were cognizant of the 
fact that attorneys’ fees awards 
should enable litigants “to obtain 
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competent counsel worthy of a 
contest with the calibre of counsel 
available to their opposition.”!® 

In the past, it has too often been the 
habit of the federal judiciary to treat 
civil rights attorneys as second class 
practitioners when it came to the 
award of fees. 

However, in recent times, a telling 
change in philosophical approach 
has occurred. When Congress had to 
consider the matter of attorneys’ fees 
in civil rights cases following the 
Supreme Court’s decision in the 
Alyeska Pipeline case, it made clear 
in the legislative sessions its intent 
regarding this matter: 


It is intended that the amount of fees awarded 
under §2278 be governed by the same 
standards which prevail in other types of 
equally complex federal litigation, such as 
antitrust cases and not be reduced because the 
rights involved may be nonpecuniary in 
nature.”° 


The purpose of attorneys’ fees 
awards must be the compensation of 
the attorneys for the reasonable value 
of the services they have rendered 
which benefit the prevailing plain- 
tiffs.2! Since the object of fee awards 
is not to provide a windfall to the 
individual plaintiffs, these fee 
awards must accrue to the counsel 
rather than the party.?? As attorneys’ 
fees in age discrimination cases come 
to be measured by the same 
standards as that applied to other 
complex federal litigation,2> these 
cases can no longer be dismissed as 
unprofitable for an attorney. Simply 
because individual plaintiffs’ awards 
have typically been small in 
monetary value in employment 
discrimination cases—limited as they 
are to back pay and certain fringe 
benefits**—does not mean that a 
bargain basement of attorneys’ fees 
must be established to match those 
low statutory recoveries. 

The purpose of attorneys’ fees 
awards in age discrimination cases is 
to involve competent, experienced 
members of the bar in the litigation 
of these plaintiffs’ demands. 
Certainly the employer/defendant 
will engage such counsel to defend. 
The ADEA attorneys’ fees provision 
seeks to give the plaintiff equal 
access to the best of the trial bar. 
Attorneys themselves should not 
frustrate the purposes of this legisla- 
tion by failing to participate because 
of a mistaken belief that they will not 
be compensated for their time or 
costs. 

There is even provision under the 
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Act for the award of fees to compen- 
sate a prevailing plaintiff's counsel 
for services rendered in connection 
with an appeal.®5 The Fifth Circuit in 
recent years has granted appellate 
attorneys’ fee awards at rates ranging 
from $60 to $100 an hour. 


Florida awards 

The district judges sitting in 
Florida have, utilizing the Johnson v. 
Georgia Highway standard, 
awarded fees from $80 to. $150 an 
hour for trial work in employment 
discrimination and civil rights 
cases.2° Hourly rates are only one 
factor the courts must take into 
consideration in establishing fees in 
discrimination cases. Obviously an 
experienced lawyer in the labor/ 
employment discrimination field 
will use much less time than a new 
practitioner.?” 

Lawyers have, in the past, often 
been afraid that they could never be 
adequately compensated for their 
time because of the relative small- 
ness of back pay awards. Surely, one 
of the matters that the court may 
properly consider in awarding 
attorneys’ fees is the amount gained 
for the plaintiff. But “that factor 
should not be given such weight that 
it reduces the fee awarded to an 
amount below the reasonable 
attorney’s fee which the plaintiff is 
entitled for the case as a whole.”%* 
The courts have held that an 
objective calculation of the 
reasonable value of the attorney’s 
services involves determining the 
number of compensable hours the 
attorneys spent and multiplying 
those hours by a reasonable hourly 
rate. Result of that multiplication 
constitutes an expected market value 
for the attorney’s services. That 
figure may be adjusted by a consid- 
eration of the subjective factors to 
reach a true value for the delivered 
performance. Among the subjective 
factors are the quality of the work, 
the contingency of the success, and 
the benefit conferred. The benefit 
conferred is the last and least weighty 
of the considerations in reaching the 
value of the lawyer’s performance.”® 

It has been noted that “[t]he value 
of attorney's time generally is 
reflected in his normal billing rate.”*° 
The better the quality of the practice 
observed by the federal courts in 
discrimination litigation, the more 
likely that a court will accept the 
standard of actual billing rate as the 
basis for attorneys’ fees awards. o 


' ADEA enforcement provision, 29 U.S.C. 
§626(b) which incorporates the attorney’s fees 
provision of the Fair Labor Standards Act, 29 
U.S.C. §216(b). 

? Rogers v. Exxon Research and 
Engineering Co., 550 F.2d 834, 842 (3d Cir. 
1977); Alyeska Pipeline Service Co. v. 
Wilderness Society, 421 U.S. 240, 261 n.34, 
(1975)(dictum). See also under same FLSA, 
Wright v. Carrigg, 275 F.2d 488, 499 (4th Cir. 
1960); Whittington v. Roberts, 360 F.Supp. 
335, 338 (N.D. Miss. 1973). See generally, 
Note, Age Discrimination in Employment 
under Federal Law, 9 Ga. St. B.J. 114, 127 
(1972). 

5 See generally: Bickerton, ADEA Comes of 
Age 10 Triax 22 (Jan. 1980); Ray, Procedural 
Prerequisites L.Rev. 1203 (Summer 1980); 
Sheerer, Procedural Complexity of the ADEA 
18 Duquesne L.Rev. 241 (Winter 1979); 
Nelson, ADEA, ALI-ABA Course Materials J 
4:31-48 (Dec. 1979); Recent Developments in 
Age Discrimination, 17 Am. Bus. L.J. 363 (Fall 
1979); Schuck, Graying of Civil Rights Law: 
ADEA of 1975, 89 YALE L.J. 27 (Nov. 1979); 
Special Issue on Age Discrimination, 5 J. Cou. 
& U.L. (55p.) '78-"79, Age Discrimination in 
Employment Suits: a Practical Guide, 81 W. 
Va. L.Rev. 503 (Spring 1979); Note, The 
ADEA Amendments of 1978, 7 PEPPERDINE 
L.ReEv. 85 (Fall 1979); McDougal, Lasswell & 
Chen, The Human Rights of the Aged, 28 U. or 
Fa. L.Rev. 639 (Spring 1976); Reed, First 10 
Years of ADEA, 4 Onto No. L.REv. 748 (Oct. 
1977). 

4 See, 29 C.F.R. Part 1625, Proposed Inter- 
pretations of ADEA by EEOC: §1625.2 
Discrimination Between Individuals 
Protected by the Act: 


(a) “It is unlawful in situations where this 
Act applies, for an employer to discriminate in 
hiring or in any other way by giving 
preference because of age between 
individuals within the 40-70 age bracket. Thus, 
if two persons apply for the same position, and 
one is 42 and the other is 52, the employer may 
not lawfully turn down either one on the basis 
of age, but must make such decision on the 
basis of some other factor.” 

These “interpretations” are proposed—the 
vote on them has been postponed a number of 
times. The latest delay occurred in November 
at the request of Labor Secretary Ray 
Marshall “Summary,” #408, November 6, 
1980, F.E.P. 

However similar language is part of the 
interpretations which have been in effect since 
June 12, 1968. See Interpretations on Age 
Discrimination in Employment Acting 
Administrator's Statement, 29 C.F.R. 860, 
§860.91 “Discrimination within the age 
bracket of 40-65.” 

A very few courts have found ADEA juris- 
diction in cases involving inter-class discrim- 
ination. E.g., Polstorff v. Fletcher, 17 F.E.P. 
Cases 123 (N.D. Ala. 1978). 

5 Lindsey v. Southwestern Bell Telephone 


- Co., 546 F.2d 1123, 1124 (Sth Cir. 1977); Wilson 


v. Sealtest Foods Division of Kraftco Corp., 
501 F.2d 84, 86 (5th Cir. 1974); Marshall v. 
Goodyear Tire & Rubber Co., 554 F.2d 730, 
735 (5th Cir. 1977); Price v. Maryland Casualty 
Co., 561 F.2d 609, 612 (5th Cir. 1977); But see, 
McCorstin v. United States Steel Corp., 621 
F.2d 749 (5th Cir. 1980) (which appears to 
abolish the 4th category that of “replace- 
ment.”) and Harpring v. Continental Oil Co., 
628 F.2d 406, 408 (5th Cir. 1980). 


Represent a company 
as good as you are: 


In our area—title insurance—IVT is much like you: 

aggressive, good and growing fast. We're growing 

because we know our business, because we've built 
a reputation for solid, accurate, on-time service, 
and because, like you, we choose our associates 
carefully. 

We already have some of the finest attorneys in 

12 states along the Eastern seaboard associated with 

us as agent representatives, but that’s not enough. 

Not for our growth plans, and not, we hope, for yours. 

If you agree, we invite you to inquire about agency 

representation with IVT. Call or write Rick Alvarez. 


NAME 


Industrial Valley Title Insurance Company 
2400 West Bay Drive, Suite 428, Largo, Fla.33540 (813) 585-3411 


Gentlemen: please send me additional information concerning agency representation 


ADDRESS 


CITY 


STATE 


ziP 
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Rare coins can be an extremely 
rewarding way to diversify your 
investment portfolio. Quality 
U.S. rare coins provide a 

stable inflation hedge and have 
appreciated over the last 
decade at a rate averaging over 
57% annually. Coin investing 
is the smart, sophisticated, and 
highly profitable way to 
complete your investment 
portfolio. 

If you've been considering 
rare coins, you need profes- 
sional guidance and expert 
advice. We are one of the 
largest firms in the country 
specializing in quality United 
States Rare Coins. We can 
also assist you in establishing 
coin funded Keogh, IRA, or 
Corporate Retirement Plans. 

Serious inquiries invited. 


DADE: (305) 373-3001 
BROWARD: (305) 462-2103 


By appointment only. 


STMENTS 
OF FLORIDA 
Brickell Center, Suite 701 
799 Brickell Plaza 
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6 McDonnell Douglas Corp. v. Green, 411 
U.S. 792, 802 (1973). “Prima facie” case simply 
refers to evidence sufficient for a finding in 
plaintiff's favor unless rebutted. United States 
v. Wiggins, 39 U.S. (14 Pet.) 334, 347 (1840). 

7 Title VII deals with discrimination in 
employment against employees because of 
race, color, sex, religion or national origin. It 
does not reach age discrimination. However, it 
is quite possible for a race or sex charge under 
Title VII to be coupled with an age charge 
under the ADEA. 

8 Amending 42 U.S.C. §1988. For a more 
detailed discussion of the Act, see Goldstein, 
Attorney’s Fees Under 42 U.S.C. §1988—The 
1979-80 Supreme Court Term, 55 Fua. B.J. 158 
(Feb. 1981) the first installment of a two-part 
presentation which ends in this issue. 

® Alyeska Pipeline Services Co. v. 
Wilderness Society, 421 U.S. 240 (1975). 

10 Newman v. Piggie Park Enterprises, Inc., 
390 U.S. 400, 401-02 (1968) (per curiam). See 
generally, for a historical and philosophical 
perspective, Sen. Rep. #94-1011, 94th Cong. 2d 
Session, U.S. Code, Cong. & Admin. News, 
1976, p. 5908, et.seq. 

1! Torres v. Sachs, 538 F.2d 10, 13 (2d Cir. 
1976); Brandenburger v. Thompson, 494 F.2d 
885, 889 (9th Cir. 1974); Miller v. Amusement 
Enterprises, Inc., 426 F.2d 534, 538-39 (5th Cir. 
1970). 

12 Houser v. Matson, 447 F.2d 860 (9th Cir. 
1971); Hayden v. Bowen, 404 F.2d 682 (5th 
Cir. 1968), cert. denied, 395 U.S. 933. 

13 Houser v. Matson, 447 F.2d 860 (9th Cir. 
1971). But see 5th Circuit comment in Note 17, 
infra. 

14 Conklin v. Joseph C. Hofgesang Sand Co., 
Inc., 565 F.2d 405 (6th Cir. 1977); Ran v. 
Darling’s Drug Store, Inc., 388 F.Supp. 877 
(D.Pa. 1975); Hayes v. Bill Haley & His 
Comets, Inc., 274 F.Supp. 34 (D.Pa. 1967); 
Foster v. Irwin, 258 F.Supp. 709 (D.La. 1966). 
These cases involve the FLSA section under 
which ADEA fees are given. For ADEA cases 
specifically see Lindy Bros. Builders, Inc. v. 
American Radiator & Standard Sanitary 
Corp., 540 F.2d 102 (3d Cir. 1976). See 
generally, Rosenberg, Judicial Discretion of 
the Trial Court, Viewed from Above, 22 
Syracuse L.ReEv. 635, 662 (1971). 

15 Cleverly v. Western Electric Co., 594 F.2d 
638 (8th Cir. 1979); Cova v. Coca-Cola 
Bottling Co. of St. Louis, 574 F.2d 958, 962 (8th 
Cir. 1978); Loeb v. Textron, Inc., 600 F.2d 1003 
(1st Cir. 1979). 

16 See Johnson, 488 F.2d at 716 and Clark v. 
American Marine Corp., 320 F.Supp. 709 
(E.D. La. 1970), aff'd 437 F.2d 959 (5th Cir. 
1971); Rowe v. G.M. Corp., 457 F.2d 348 (5th 
Cir. 1972); Long v. Georgia Kraft Co., 455 F.2d 
331 (5th Cir. 1972); Lee v. Southern Home 
Sites Co., 444 F.2d 143 (5th Cir. 1971). 


'7 In the Fifth Circuit, under these guidelines, 
“in no event, however, should the litigant be 
awarded a fee greater than he is contractually 
bound to pay, if indeed the attorneys have 
contracted as to amount.” Johnson, 488 F.2d at 
718. 

'8 The court gave assistance to district court 
by listing 30 some cases from various circuits 
that have given attorneys’ fees awards for 
reference. Johnson, 488 F.2d at 719, n.5. 

19 Johnson, 488 F.2d at 719. Another factor 
considered by some courts is the prevailing 
fees of defense counsel in discrimination cases. 


2 Rodriguez v. Taylor, 569 F.2d (1977), 


citing the Senate Report on the Civil Rights 
Attorney’s Fees Act of 1976; the report is cited 


in full in Note 10, supra. 

21 Lindy Bros. Builders Inc. v. American 
Radiator & Std. Sanitary Corp., 487 F.2d 161, 
166 (3d Cir. 1974); applied to ADEA cases, in 
Rodriguez, 569 F.2d at 1247. 

22 Rodriguez, 569 F.2d at 1245; Hairston v. R 
& R Apartments, 510 F.2d 1090, 1093 (7th Cir. 
1975). 

23 This standard has similarly been applied to 
fee awards under the Voting Rights Act of 
1964, Torres v. Sachs, 538 F.2d 10, 12-13 & n. 2 
(2d Cir. 1976). 

24 Of course, the amount can be greater if a 
class action is appropriate, e.g., recently an 
employee’s ADEA award of $1,000,000 was 
upheld by the Tenth Circuit Court of Appeals 
sitting in Denver. Mistretta v. Sandia Corp., 
No. 79-1209, October 21, 1980. 

Also, there is a split of authority on the issue 
of enhancing back pay awards under the 
ADEA with damages for pain and suffering. If 
the courts ultimately uphold such awards, 
contingent agreements will parallel personal 
injury cases. Four U.S. circuits have held that 
damages for pain and suffering are not 
recoverable under ADEA: Slatin v. Stanford 
Research Institute, 590 F.2d 1292, 47 LW 2484 
(4th Cir. 1979); Vasquez v. Eastern Airlines, 
Inc., 579 F.2d 107 (1st Cir. 1978); Dean v. 
American Security Insurance Co., 559 F.2d 
1036 (5th Cir. 1977), cert. denied, 434 U.S. 1036 
(1978); and Rogers v. Exxon Research & 
Engineering Co., 550 F.2d 834 (3rd Cir. 1977), 
cert. denied, 434 U.S. 1022 (1978). Neverthe- 
less, many district courts have found such 
damages to be available. See, for example, 
Flynn v. Morgan Guaranty Trust Co., 436 
F.Supp. 676 (E.D. N.Y. 1979); Beltran v. Orkin 
Exterminating Co., 432 F.Supp. 952 (N.D. Ill. 
1977); Coates v. National Cash Register Co., 
15 F.E.P. Cases 525 (E.D. Wis. 1978); Gifford 
v. B.D. Diagnostics, 18 F.E.P. Cases 885 (N.D. 
Ohio 1978); Hassan v. Delta Orthopedic 
Medical Group, Inc., 48 U.S.L.W. 2293 (E.D. 
Calif. 10/1/79). 

It falls within the discretion of the 
appellate court. Montalvo v. Tower Life 
Building, 426 F.2d 1135, 1150 (5th Cir. 1979); 
Cleverly v. Western Electric Co., 594 F.2d 638 
(8th Cir. 1979). 

26 Pugh v. Rainwater, 465 F.Sup. 41 (S.D. Fla. 
1971); Abrams v. Reno, 452 F.Supp. 1166 (S.D. 
Fla. 1978); International Society for Krishna 
Consciousness, Inc. v. Hayes, 438 F.Supp. 
1077 (S.D. Fla. 1977). 


27 “In any event, the time factor has a single 
‘dubious virture . . . as a standard for legal 
services’; ‘when hours of time become a 
criterion economy of time may cease to be a 
virtue.’ ” Weeks v. Southern Bell Telephone & 
Telegraph Co., 467 F.2d 95 (5th Cir. 1973) (en 
banc). 

28 Brown v. Bathke, et al., 588 F.2d 634, 637 & 
n. 6 (8th Cir. 1978). 

29 This summary of the “lodestar” method of 
calculation of worth of attorney's services 
comes from the antitrust awards cases of the 
Third Circuit which were applied to ADEA 
awards in Rodriguez v. Taylor, 569 F.2d 
(1977). The cases developing the method are: 
Lindy Bros. Builders, Inc. v. American 
Radiator & Std. Sanitary Corp., 540 F.2d 102 
(3d Cir. 1976); Merola v. Atlantic Richfield 
Co., 515 F.2d 165, 173 (3d Cir. 1975); Merola v. 
Atlantic Richfield Corp., 493 F.2d 292, 298 (3d 
Cir. 1974); Lindy Bros. Builders, Inc. v. 
American Radiator & Std. Sanitary Corp., 487 
F.2d 161, 167-169 (3d Cir. 1973). 

30 Lindy Bros. Builders, 487 F.2d at 167, 
supra, Note 28. 
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The problem with private land use 
restrictions is making them stand up—for 
all the lots and for all the owners in a 
subdivision. 

Including these restrictions in each 
contract or deed for each plat is one way. 
But there’s an easier, more reliable method: 
put them into the recorded plat of the 
subdivision, and a reference into the first 
deed of each lot. 

Chicago Title has published a paper for 
attorneys which discusses the subject in 
depth. Entitled Building Restrictions— 
Contracts or Servitudes, it’s yours for the 
asking. 

Legal papers like this are just one facet 
of our special service for attorneys, part of 
an attorney-oriented expertise available at 
every Chicago Title office. As a point of 
interest, we have over 500 attorneys, more 
than most Fortune 500 corporations, and 
the largest law firms. 
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Servitudes is one of many papers we have 
published for lawyers on real estate 
subjects, papers we'll be featuring in our 
advertising. 
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THE FLORIDA CHAPTER OF THE AMERICAN ACADEMY OF MATRIMONIAL LAWYERS 
Presents its 


Third Annual Advanced Institute On 


Marital And Family Law 


May 1 and 2, 1981 
Host International Hotel Tampa International Airport Tampa, Florida 


On 
Equitable Distribution In Florida 


INSTITUTE COMMITTEE FLORIDA DESIGNATION CREDITS 


MELVYN B. FRUMKES, Chairman Appellate Practice - 10 hours 

ARTHUR D. GINSBURG, President, General Practice - 10 hours 
Florida Chapter Marital and Family Law - 10 hours 

HAROLD P. BARKAS Taxation - 3 hours 

SEYMOUR BENSON Trial Practice - 

JAMES P. O’FLARITY General - 10 hours 

BURTON YOUNG 


Room Reservation Arrangements can be Hotel, space for which has been blocked off 
made directly with the Host International by the Academy. 


PROGRAM 
First Day, May 1, 1981 3:30-5:00 TRIALASPECTS OF EQUITABLE 


DISTRIBUTION 
8:00 - 8:45 Late Registration Norman M. Sheresky, Esq. 


New York, New York 
9:00 - 10:30 FIRST CAME CANAKARIS, 
THEN CAME ITS PROGENY Second Day, May 2, 1981 
The Hon. Gavin K. Letts, Chief Judge 
4th District Court of Appeal 8:00 - 9:00 Breakfast (included in Reg. Fee) 


9:00 - 10:30 TAX IMPLICATIONS OF 
10:45 - 12:15 THE NEW JERSEY 


EQUITABLE DISTRIBUTION 
Joseph N. DuCanto, Esq. 
Gary N. Skoloff, Esq. Chicago, Illinois 
Newark, New Jersey 
10:30 - 10:45 Refreshment Break 


10:45 - 12:15 EQUITABLE FACTORS 
1:45 - 3:15 EVALUATION OF ASSETS 
Stuart B. Walzer, Esq. om ; 
. The Hon. Phillip W. Knight 
Los Angeles, California Circuit Judge, 11th Judicial Circuit 


3:15 - 3:30 Refreshment Break Adjournment 


12:15-1:45 Luncheon (included in Reg. Fee) 


REGISTRATION FORM 


Make checks payable to: FLORIDA 
CHAPTER, AMERICAN ACADEMY OF 
Address MATRIMONIAL LAWYERS 


Mail checks to: 
City State c/o MELVYN B. FRUMKES 
Registration Fee: 100 No. Biscayne Boulevard 
$125 Attorneys Admitted to The Florida 
Bar less than 5 years For more information write or call 
O $175 All others MELVYN B. FRUMKES - (305) 371-5600 
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When they turn fo crime... 


The Advocate Program 
sees the elderly through 


By Alvin Malley 


The problem of elderly crime 
becomes most visible in scenes such 
as these: 

e Anelderly woman checks out a 
food order of $12.29 and is arrested in 
the parking lot for stealing a 79¢ bag 
of candy. 

e A 78-year-old widow assaults 
her 72-year-old neighbor with a 
canvas chair over an alleged ethnic 
slur. 

e A retired 76-year-old dentist 
with a_ late-model Cadillac is 
apprehended with his 74-year-old, 
artistically prominent wife for the 
theft of a $1.09 tube of lipstick. 

Unusual? Not in Dade County, 
Florida, where some 318,000 persons 
(20 percent of the population), 
attracted from all over the nation, are 
in permanent retirement in an ideal, 
semi-tropical climate. 

Three years ago, the problem was 

aptly expressed by an assistant state 
attorney: 
It’s reaching epidemic proportions: Frankly, 
we just do not know what to do with these 
elderly defendants. You can’t put these people 
in jail, and many of them just cannot pay large 
fines. Neither can you let them run around 
pilfering tens of thousands of dollars from the 
local merchants. 

In 1977, The Advocate Program, 
Inc., a private, nonprofit agency 


which provides probation and 
deferred prosecution to beginning 
offenders, developed a growing 
awareness of and concern for those 
elderly persons who became 
involved with the criminal justice 
system. It was apparent that the 
personal, social, legal and economic 
needs of these persons were unique 
and that some special treatment was 
in order. Research into existing 
programs for the aging offender and 
potential resources indicated that a 
program for senior offenders was 
sorely needed by the community and 
the criminal justice system. 

A volunteer gerontology student 
studied the problem and developed a 
program directed at offenders over 
60 years of age. The new program, 
known as Advocate for Seniors, was 
accepted by the community and the 
criminal justice system as a viable 
alternative to the preexisting punitive 
dispositions. The trial program was 
founded on close communication 
and a sharing of mutual learnings 
among counselors, court clerks, court 
administrators, lawyers, judges, and 
social service workers. 


How the program works 


The Advocate Seniors Program 
(AS) was officially launched in 1978 
with the full support and enthusiasm 
of the Advocate Program’s board of 
directors, which is made up of 
judges, attorneys, business leaders, 
and interested citizens. A $45,000 
Title VI stimulus grant from 
C.E.T.A. for one year provided the 
funds for counselors, a clerk/typist, a 
part-time gerontologist/director, 
and partial office expenses. The 
Advocate Program, which is self- 
supporting through fees collected 
from court-ordered clients, donated 
the additional funds necessary for 
operating costs. At that time, senior 
clients were charged fees ona sliding 
scale of $5 to $30 based on their 
income and expenses. 

AS operates in Dade County, an 
area of 2,000 square miles where 31 
percent of the elderly population of 
318,000 are considered to be low- 
income. Clustered in the cities of 
Miami, Miami Beach, Hialeah, North 
Miami, and North Miami Beach, 
these elderly citizens are faced with 
reduced static incomes coupled with 
rising costs, a lack of low-income 
housing, and a very limited oppor- 

tunity for employment. Since 
many of these citizens 
retired to South Florida 
from the North, a sense 

of loneliness and alien- 

ation from the families 
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Elderly crime— 
The Advocate Program 


they left behind exists amid what 
appears to be a tropical vacation 
paradise. 

The goals and objectives of AS are 
as follows: 

(1) To provide judges and 
prosecutors with an alternative to 
traditional court dispositions, i.e., jail 
time, large fines, and unsupervised 
probation, which have been 
rendered regardless of the 
defendant's age; 

(2) To intercede on behalf of a 
person over age 60 with the police, 
the court and social service organiza- 
tions in order to establish a support- 
ive and involved role for the 
advocate counselor; 

(3) To evaluate the  client’s 
general state of health, social 
resources, daily activities, and 
awareness of reality in order to 
prescribe a self-help program free 
from the negative association of the 
criminal justice system; 


Florida 
Practicing 
Attorney’s 
Form Book 


Developed by an Attorney 
for Attorneys. Used in 
hundreds of cases. 


Includes numerous Petitions, 
Answers, Judgments, forms, etc. for: 


Dissolutions Adoptions 
Change of Name Corporations 
Criminal Practice 


Plus other useful forms. Saves 
secretarial time—improves efficiency 
and eliminates repetitive typing. 

Forms are full size, ready for bond 
copying and immediate use. $35.00+ 
1.40 tx= $36.40. 


Send check or money order to: 
Florida 


Legal Products, Inc. 
P.O. Box 943 

Altamonte Springs, FL 32701 
Allow 4-6 weeks delivery 
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(4) To serve as a multi-resource 
center for referral of those with 
identifiable generic, situational or 
emotional problems, to appropriate 
assistance resources; 


(5) To provide clients with 
success-oriented, volunteer place- 
ment settings for the purposes of job 
training, improving their sense of 
self-worth and productivity, and 
creating a greater awareness of 
community resources; 


(6) To provide the elderly client 
with a _ personalized mode of 
accountability while at the same time 
preserving personal integrity, a 
positive self-image, and the oppor- 
tunity to take advantage of services 
which could reduce tensions and 
criminal activity; 


(7) To provide “insight counsel- 
ling” for the elderly misdemeanant, 
which would bring the circum- 
stances surrounding and leading up 
to his/her encounter with the justice 
system into a comfortable and 
comprehensible perspective; and 


(8) To maintain outreach efforts 
to locate potential participants 
through communication with the 
community, justice system, and by 
using radio and TV interviews, news- 
paper stories, and distribution of 
agency literature to geriatric 
agencies. 


Senior citizen arrests in Dade 
County have spanned a wide range 
of offenses. The following statistics 
indicate the percentage of certain 
crimes which were committed by 
elderly citizens: 


Crime % With Elderly 
Defendant 

Larceny 51 
Disorderly Intoxification 15 
Assault ll 
Driving Under the 

Influence 10 
Disorderly Conduct 4 
Weapons 2 
Possession of 

Controlled Substance 2 
Sex Crimes 2 
Fraud 1 
Robbery 1 


While AS works with clients in 
every crime category, the courts 
seem to be most comfortable in 
referring to the program those 
arrested for larceny (primarily shop- 
lifting), and this crime category 
accounted for about 80 percent of the 
agency’s caseload. 
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Program experience 


During the first year, AS worked 
with 290 persons. The following facts 
were learned about the age distribu- 
tion of AS clients: 


Age % of AS Clients 
60-65 years 25 
66-70 years 22 
70-75 years 26 
76-85 years 25 
Over 85 years 2 


Males comprised only 40 percent of 
the intake population. At intake, 64 
percent of the clients reported that 
they lived with spouses, a family 
member or a loved one. The 
remaining (36 percent) lived alone. 
When queried about their health, 40 
percent considered their health 
good, 30 percent fair, and 30 percent 
in a physical state which does not 
allow them to perform the necessary 
activities of daily living. In response 
to an open-ended question focused 
on the client’s involvement with 
others, 50 percent indicated that 
there was only one or at most two 
persons in whom they felt they could 
trust and confide; 20 percent felt they 
were completely isolated socially; 
only 30 percent indicated healthy, 
inter-active relationships with 
several other adults. Their major 
concerns were reported in this order: 
health, finances, family concerns, 
and loneliness. 

The reasons behind crime by the 
elderly remain something of a 
mystery. Psychologists do not seem 
to understand, and the clients are not 
providing adequate explanations for 
(even assuming they could), their 
antisocial behavior. However, AS 
counselors have observed certain 
patterns of behavior and emotional 
states which suggest the following 
possible explanations for elderly 
crime: 

(1) Anger, resentment and 
frustration prompted by the 
diminished status of senior citizens in 
South Florida, which largely 
removes them from the mainstream 
of society; 

(2) Rising prices plus shoddy 
treatment by retail store personnel, 
combined with enticing settings of 
open, mass merchandise display, 
intentionally (and often successfully) 
designed to stimulate impulse 
selection; 

(3) A sense of escalating loss of 
personal, human and _ tangible 
resources, leading to the desperate 
feeling that soon all will be gone; this 
is coupled with the belief that he/she 
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has worked hard and is entitled to 
his/her fair share, or at least some 
share; 

(4) Poverty: inadequate funds to 
pay for more than just the basic 
necessities (and sometimes not even 
that). Thus, perceived luxury items, 
such as perfume, cosmetics, candy, 
and novelties, become target items; 

(5) Absentmindedness, func- 
tional psychological disorders or 
organic brain syndrome, paranoia 
and depression; and/or 

(6) An opportunity to attract 
attention or display mastery over the 
environment and the social system; a 
chance to relieve the continuing 
boredom of retirement. For some, 
the opportunity to attract attention is 
even greater if apprehended. 

Naturally, retailers take a dim view 
of the pilfering of their stocks by 
their customers, whether elderly or 
not. Large inventory losses, 
accompanied by an_ increasing 
suspicion of the elderly, have 
resulted in strengthened security 
systems using plain-clothed police- 
men, TV monitors, and one-way 
windows. Store management is 
reluctant to see any justification or 
excuse for the stealing of their stocks. 
Some stores are maintaining a high 
profile in this posture by publicizing 
arrests and pressing for adjudication 
of guilt by the courts. One drug chain 
in Miami Beach even provides the 
local newspaper with names of 
persons apprehended in their stores. 


Client involvement 


Clients are brought into AS either 
by court order or through the state 
attorney's pretrial diversion 
program. At the initial intake 
meeting of 30-60 minutes, the client is 
interviewed and assessed by AS 
personnel in accordance with the 
goals and _ objectives discussed 
above. After the client is registered 
and the prescriptive self-help 
program is initiated, the client 
usually evidences signs of relief, 
reduced anxiety, and a sense of trust 
in the expectation that help has 
arrived. 

The first and most challenging 
problem encountered by the 
counselor at initial client contact is to 
confront the immobilizing panic and 
fear experienced by the client in 
response to being a criminal 
defendant. This stress is brought on 
by the conditions of the arrest, the 
booking procedures and the 
humiliation uncertainty of 


passing through a cold and highly 
impersonal criminal justice system. 
Among a population where respect 
for the police, obedience to the law, 
and fear of incarceration are 
traditionally strong, the stress on the 
elderly defendant is so great that at 
many court hearings Advocate 
counselors are concerned that the 
client’s mental and physical health 
might not be equal to the trauma of 
the event. Reaction to this perceived 
life crisis may be depression, anxiety, 
obsessive-compulsiveness and 
passive-aggressive status, hypochon- 
dria, alcoholism, or even suicide. 

Supportive techniques are favored 
by Advocate counselors at this time. 
By supporting the client’s useful 
defenses, and by relieving his/her 
inner and outer stress, counselors 
encourage the client’s capacity for 
self-mobilization. Then, having met 
an empathetic and accepting 
“official” in the person of the 
Advocate counselor, the client will 
usually release an emotionally 
charged monologue relative to what 
has transpired. For example: 


I’m so humiliated and embarrassed. After all 
those good years my reputation is ruined....I 
just don’t know how it could have happened. It 
was like a dream. I paid $12.55 for my drug 
prescription just like I do every month. They 
didn’t care about the money I spent there but 
only about the perfume I took. When the 
officer stopped me and found the perfume in 
my pocketbook I told him I'd pay, even 
double, triple. But he said, “No.” He squeezed 
my arm and pushed me into the office. 

I pleaded with him to let me go. I told him 
how sick I was, about my high blood pressure, 
my arthritis, that I felt faint, that I needed to go 
home. 

I’m just not the type to do this. I always pay 
for everything. Anyone could see how upset I 
was, that it was a mistake. 

All my life I’ve been an honest person. I've 
done volunteer work for the Red Cross, 
collected for the Cancer Society, and was 
active in my church. I taught my children to 
obey the law. Why, I never even had a traffic 
ticket. My son is an executive with a big 
company. 

The security man didn’t care. He was so 
mean to me. He wouldn't listen to me or let me 
out to go to the bathroom or have a drink of 
water. 

Am I to be punished so terribly for just 
$1.14? People make mistakes. Why can’t you 
just let me go? 

I'm in such pain, so sick. I have not slept or 
hardly eaten since I was arrested. It was a 
mistake. Why would I pay $12.55 and then 
take $1.14 in perfume? Why wouldn't I steal 
the whole thing? 

Two years ago I had a cancer operation and 
I have not been the same. 


Some aging offenders will 
steadfastly deny that they committed 
a crime: they may have forgotten 
about the incident, are in fact 
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innocent, or are hoping to beat the 
justice system. Others will defiantly 
argue, “So what are you going to do, 
put an 80-year-old person in jail?” 
Whatever the circumstances, it is as 
difficult to generalize about crime by 
the elderly as it is to generalize about 
anyone who breaks the law. Each 
court case has its own unique 
environmental aspects with a 
complicated arrangement of 
personal needs, motivations and 
psychological problems. 

Many of the AS clients have been 
neglected or abandoned by their 
northern families and tend to 
become isolated from the world 
around them. In_ this situation, 
counselors may find it helpful to 
assume a quasi-parental role: 
protecting, reassuring and 
supporting the client who is 
frightened and feeling helpless. 
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Recognizing that the client may need 
a significant other to feel secure, the 
counselor may act out this role as a 
new source of strength for this client. 

Advocate Seniors aims to involve 
all appropriate clients in its guided 
group interaction sessions. Those 
whose evaluation indicates 
inappropriate behavior or special 
adjustment problems are referred to 
agencies within the community care 
system. One 72-year-old female 
client who completed AS group 
sessions describes what happened as 
follows: 


I had never attended a rap session before, and 
I did not know what to expect. When I first 
saw those other people (groups of 10) I 
thought, how can they help me? I’m above 
this. Then I recognized that I was not. 

The other group members were not what I 
expected. They were not of the lower classes. 
They were well-spoken. I found empathy. We 
gave of ourselves in supporting each other, 
and in helping someone else you help yourself. 
No one condemned us. The counselor listened. 
We were not asked to tell why we were here, 
but as the stories came out you realized that 
you were not the only one. I was feeling very 
guilty about my arrest, but I soon learned that 
you could be arrested for shoplifting and still 
be a good person. 


In these groups where clients 
choose to discuss the circumstances 
of their arrests, stress and anger are 
always present. It is an expression of 
the seemingly uncontrollable forces 
and indignities heaped upon the 
aging by society. Much of this anger 
and stress is seen as appropriate by 
the counselor, who may confront and 
facilitate the expression of these 
feelings. Counselors will point out 
that hostile acts are not useful 
behaviors and that shoplifting is not a 
constructive coping mechanism for 
these otherwise legitimate feelings. 


Counselors may encourage age 
awareness and acceptance. Older 
people in AS groups will frequently 
discuss and recognize some realistic 
difficulties of late life—that their 
memories may not be as retentive as 
before and that it makes good sense 
when leaving a retail store to check 
all store items in their pockets, bags, 
and shopping carts for paid receipts. 
The potential dangers of open 
pocketbooks in stores, suspicious 
behaviors, and loitering are exposed 
and discussed. Topics may include 
the effect of drugs, anxiety and stress 
on everyday learned behaviors and 
how these conditions may impair 
normal impulse control. Environ- 
mental awareness of such “set-ups” 
leading to police arrests has proven 
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helpful in helping clients avoid risk 
situations. 

AS counselors have observed that 
their elderly group members are very 
grateful and tend to express their. 
appreciation through cooperation 
and involvement. Counselors will 
seek to educate, to help clients come 
to terms with themselves and their 
life situation, and to set some realistic 
goals in terms of socially acceptable 
behaviors. 


Program success 


As AS completes its third year of 
operation, the program’s success is 
reflected in continuing community 
support. The criminal justice system 
is referring increasing numbers of 
elderly offenders; local media have 
given excellent coverage to the 
agency's activities, and members of 
the community have stepped forth as 
volunteers. A grant from the Area 
Wide Agency on Aging, Title IIIb, 
has been awarded, which has 
allowed all fees for AS services to be 
waived. Significantly, current 
information on recidivism indicates 
that senior misdemeanants are not 
being rearrested. 

Full endorsement by the board of 
directors of The Advocate Program, 
Inc., will allow this community 
contribution for Advocate Seniors to 
grow. 


Alvin Malley is Advocate for Seniors 
Program director. After a successful business 
career, he earned a master’s degree and 
certification in gerontology. He then created 
Advocate for Seniors in Miami in 1977. 
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There are more than 1.3 million 
patients! in this nation’s 18,900 
nursing homes.? Most are very old? 
and very sick. A majority are 
mentally impaired.5 Feelings of 
isolation and a lack of viable relation- 
ships are often pervasive.® These 
factors combine to make “[t]he most 
striking feature about nursing home 
patients...their overwhelming 
vulnerability.”” 

Nowhere is this vulnerability more 
apparent than in the area of patients’ 
rights. This article discusses the 
manner in which the federal govern- 
ment has sought to safeguard those 
rights from abuse by nursing homes, 
and offers suggestions to the 


212 THE FLORIDA BAR JOURNAL/MARCH 1981 


Protecting \ 
the rights 


nursing 
home 


patients: 


using federal law 


practitioner for effectively utilizing 
the federal law and enforcement 
machinery in advocating on behalf of 
nursing home patients. 


Background 


For purposes of this article, the 
term “nursing home’ refers to Skilled 
Nursing Facilities (SNFs)* and 
Intermediate Care Facilities (ICFs)° 
as defined by federal statute. SNFs 
are eligible for reimbursement for 
services through both the Medicare!® 
and Medicaid!! government health 
care financing programs, while 


Intermediate Care Facilities are 
eligible for Medicaid reimburse- 
ment.'2 To qualify for reimburse- 


By Marshall B. Kapp 


ment under the Medicare and 
Medicaid programs a nursing home 
must comply with both state!’ and 
federal standards. Enforcement of 
the federal regulations is entrusted to 
the states which fulfill this responsi- 
bility through an appropriate state 
agency.'4 If a nursing home fails to 
comply with state or federal 
standards it is subject to termination 
of its provider agreement,!® a 
contract between the state and 
facility under which facilities partici- 
pating in Medicare or Medicaid are 
reimbursed for patient care. 

The Secretary of the United States 
Department of Health and Human 
Services (DHHS) is authorized by 


the Medicare and Medicaid statutes 
to promulgate regulations governing 
SNFs and ICFs.!* These “Conditions 
of Participation” are standards of 
health and safety with which all 
participating facilities must comply. 
The Health Standards and Quality 
Bureau (HSQB) of the Health Care 
Financing Administration (HCFA) is 
the focal point within DHHS for such 
standards of care regulation.!? In 
response to exposes and scandals!’ — 
as well as hearings organized and 
conducted by the Senate Special 
Committee on Aging!®—revealing 
the victimization of nursing home 
patients DHHS (then the 
Department of Health, Education, 
and Welfare) promulgated in 1974 a 
Patients’ Bill of Rights as part of the 
Medicare/Medicaid SNF/ICF 
Conditions of Participation.®° 
Subsequent investigations showed 
that abuse of patients’ rights 
continued despite the existence of 
these regulations.2! In 1978,22 for a 
number of reasons,” including a felt 
need to strengthen the provisions 
pertaining to patients’ rights,*4 
DHHS embarked upon a campaign 
to completely rewrite the SNF/ICF 
Conditions of Participation. To this 
effect, a Notice of Proposed Rule- 


making (NPRM) was published in 
the Federal Register on July 14, 
1980,25 including an entirely redone 
condition on patients’ rights.26 Public 
comments were accepted for 60 
days. Publication of the final rule is 
anticipated shortly. 


The new regulations 


The patients’ rights section of the 
NPRM reaffirms and in many 
instances expands the protections 
contained in the previous regulations. 
Under this new section, “[t]he 
facility must protect and promote 
each patient’s right to a dignified 
existence, self-determination, 
communication with and access to 
persons and services inside and out- 
side the facility, and to exercise his or 
her legal rights.”27 

Specifically, this section provides 
for, among other things: the exercise 
of rights without restraint, inter- 
ference, coercion, discrimination, or 
reprisal from the facility;?* the 
exercise of an incompetent patient’s 
rights through a legal guardian or 
next of kin;?° notice to patients of 
facility policies and procedures;*° 
freedom of association with other 
persons;*! access to desired visitors;°? 
access to information concerning 


governmental enforcement and 
advocacy agencies;** the right to 
form a resident council;34 patient 
participation in surveys of the facility 
by government enforcement 
agencies; privacy in accommoda- 
tions, medical treatment, and 
telephone and mail use;°* confiden- 
tiality of and access to patient 
records;” respect and responsibility 
for patient property** limitations 
upon involuntary patient transfers;*® 
active patient involvement in his or 
her own medical care;*° controls over 
patient work activity;*! restrictions 
on the employment of involuntary 
physical and chemical restraints;‘? 
and the safeguarding of patient 
economic rights associated with 
facility services and charges.‘ 


It is almost universally 
acknowledged that the 
existing mechanism for 
enforcement of federal 
regulations by state 
agencies has failed 
badly—expecially in the 
patients’ rights arena— 
for a variety of reasons. 
Proposed regulations 
attempt to address these 
deficiencies... 


Enforcement 


As explained earlier, federal 
conditions of participation are 
essentially enforced through the 
states, which fulfill this responsibility 
by periodically surveying (physically 
inspecting) facilities, certifying them 
as meeting applicable standards, and 
entering into a provider calling for 
Medicare or Medicaid reimburse- 
ment in exchange for rendering 
patient care.‘ It is almost universally 
acknowledged that the existing 
mechanism for enforcement of 
federal regulations by state agencies 
has failed badly—especially in the 
patients’ rights arena—for a variety 
of reasons. The proposed regulations 
attempt to address these deficiencies 
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in two ways. First, in a number of 
respects, specificity in requirements 
replaces the former more general— 
and hence more susceptible to legal 
challenge on vagueness grounds— 
language.*® Second, patients’ rights 
are elevated froma single standard to 
a separate, independent condition of 
participation, making a_ violation 
sufficient grounds by itself for 
decertification and termination of 
the provider agreement.” 

Regardless of how effective the 
governmental enforcement 
mechanism may eventually become, 
many have recognized the need for 
supplementation by other forces. 
The proposed federal regulations 
facilitate this supplementation in a 
variety of ways. 

First, these regulations enhance the 
possibility of physical access by 
private advocates to the patients 
themselves and to relevant 
information sources. The traditional 
obstruction of such access in many 
nursing homes is high on the list of 
abuses cited by proponents of institu- 
tional reform. Too often, limited 
time and resources have been wasted 
in extensive litigation over the access 
issue. 

Four provisions in the proposed 
regulations are particularly note- 
worthy in this regard. Proposed 42 
C.F.R. §483.50(c) guarantees 
patients the right to receive visitors 
and associate freely inside or outside 
the facility with persons and groups 


Marshall B. Kapp is an assistant professor at 
Wright State University of Medicine in 
Dayton, Ohio. He is a former attorney/analyst 
with the U.S. Department of Health and 
Human Services, Health Care Financing 
Administration, Health Standards and Quality 
Bureau. He received his B.A. in 1971 from 
Johns Hopkins University, ].D. (with honors) 
in 1974 from George Washington University 
and M.P.H. in 1978 from Harvard University. 
He is a member of The Florida Bar. 
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Protecting rights of 
nursing home patients 


on the patient’s own initiative. This 
includes, of course, association with 
actual or potential patient advocates. 
Proposed §483.50(d) grants visitors 
to the nursing home access to 
patients, who in turn have the right to 
refuse or terminate any visit. This 
right must remain unfettered, even 
by visiting hour policies, as to the 
patient’s “representative” (including 
legal advocate), and representatives 
of any federally mandated 
ombudsman or advocacy program.*® 
Under proposed $483.50(e), each 
facility must post in a conspicuous 
location accessible to patients and 
visitors the address and telephone 
number of each of the following: (1) 
the Regional Office of HSQB, 
HCFA, DHHS;*® (2) the state survey 
agency;*° (3) the state long term care 
ombudsman;*! and (4) the appro- 
priate Area Agency on Aging (AAA, 
often referred to as the “Triple A”).52 
Proposed §483.50(i)(4) requires the 


facility to immediately permit any 
person (including a legal advocate) 
who presents a written authorization 
from a patient to inspect and copy 
that patient’s personal and medical 
records. A reasonable copying fee 
may be imposed. 

Taken together, these provisions 
should contribute significantly to 
efforts by patients’ advocates to 
enforce substantive legal rights. 
Roadblocks between advocates and 
the persons in need of advocacy have 
probably constituted, along with the 
inability to secure relevant informa- 
tion, the major stumbling point in 
past advocacy endeavors. 

The proposed federal regulations 
will also facilitate the supplementa- 
tion of governmental rights 
enforcement in another way, by 
providing the substantive foundation 
for several legal theories advanced 
on behalf of injured nursing home 
patients. One obvious method of 
seeking rights enforcement is the 
bringing of a private cause of action 
against the individual provider by 
the aggrieved patient or patients.®° 
Although neither the Medicare nor 
Medicaid statutes nor regulations 
expressly authorize a private cause of 
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action, federal regulations can be 
useful, even indispensable, imple- 
ments in the pursuit of such private 
lawsuits once the hurdle of 
establishing the plaintiff's standing to 
sue has been overcome. 

Suing under a tort theory the 
patient plaintiff may contend that 
violation of a federal standard 
establishes proof of per se negligence 
or intentional wrongdoing by the 
allegedly delinquent facility.55> One 
basis for a contract breach suit is the 
status of the patient as an intended 
third party beneficiary of the 
provider agreement between the 
state and facility, the federal regula- 
tions constituting conditions 
incorporated within the provider 
agreement.** A more solid basis for a 
private contract breach suit would 
be established by requiring all 
providers and patients to enter into a 
contract at the time of admission 
warranting that the provider will 
comply with all applicable federal 
regulations governing patients’ 
rights.5” Several draft versions of the 
proposed federal conditions 
incorporated such a provision, but 
the NPRM as published does not. 

Reliance upon federal regulations 
may also provide the basis for 
invoking federal jurisdiction over 
patient plaintiff claims against a 
nursing home. 28 U.S.C. §1331 
authorizes federal jurisdiction where 
there is a federal question in dispute 
and the amount in controversy 
exceeds $10,000.58 28 U.S.C. §1343 
authorizes federal jurisdiction where 
a claim under the constitution or 
federal law providing for civil rights 
or the protection of equal rights has 
been raised.5® 


Conclusion 


Many important improvements 
have occurred in the last several 
years in the area of nursing home care 
for those in our society who need 
such care. The dignity and autonomy 
of patients are accorded greater 
respect today than ever before. But 
there is always more to be done. The 
successful advocate must use all the 
tools in the arsenal. One such tool in 
the struggle for human self-respect is 
the new set of federal regulations for 
nursing homes discussed in the 
article. Hopefully, my discussion will 
aid in its effective utilization. oO 


' In this article, the term “patients” rather 
than “residents” will be used to conform to 
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Winewood Boulevard, Building 2, Room 328, 
Tallahassee, Florida 32301, (904) 488-9235. 

52 A listing of the Area Agencies on Aging 
may be obtained from the Office of Aging and 
Adult Services, see Note 48, supra. 

53 See generally P. BuTLER, supra Note 20. See 
also Brown, supra Note 20, at 320; Klonoff, 
The Problems of Nursing Homes: 
Connecticut's Non-Response, 31 Ap. L. Rev. 1, 
26-30 (1979); Regan, When Nursing Home 
Patients Complain: The Ombudsman or the 
Patient Advocate, 65 Gro. L.J. 635, 695, 732-33 
(1977). 

54 See Berry v. First Healthcare Corporation, 
No. 77-208, D.N.H. October 26, 1977, CCH 
MenicarE/Mepicaip §$28693; Roberson 
v. Wood, 464 F. Supp. 983 (E.D. Ill. 1979): 
Fuzie v. Manor Care, Inc., 461 F. Supp. 689 
(N.D. Ohio 1977). 

55 See Brown, supra Note 20, at 346-54; 
Regan, supra Note 53, at 711. 

56 Td., at 711. But see O'Bannon v. Town 
Court Nursing Center, 48 U.S.L.W. 4842 (June 
23, 1980) (Medicaid recipient has no right to 
pre-termination hearing on whether the 
nursing home in which s(he) resides should be 
terminated from the Medicaid program for 
failure to comply with federal standards). 

57 See Regan, supra Note 53, at 714-15. 

58 See Smith v. Kansas City Title and Trust 
Co., 255 U.S. 180 (1921). 

58 But see Chapman v. Houston Welfare 
Rights Organization, 47 U.S.L.W. 4528 (May 
14, 1979). 
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Contribution made 
to publishing 
Title Standards 


A contribution to be used for 
research, printing and distribution of 
the Uniform Title Standards published 
by the Real Property, Probate and 
Trust Law Section of The Florida Bar 
has been made by the George B. 
Carter Foundation. 


Named for the Fund’s founder, the 
foundation also contributed toward the 
general revision of the Title Standards 
in 1975. The Law Center Association 
at the University of Florida College of 
Law and the Title Standards Committee 
of the Bar Section continually revise 
the Title Standards which are an 
original project of The Section. 
Professor Mandell Glicksberg acts as 
Faculty Advisor at the University 
administering the project. Attorney 
Roger H. Staley of Ft. Lauderdale is 
chairman of the Section’s committee 
in charge of the project. 


Attorneys speak 
to Orlando-Winter 
Park Realtors 


Members of the Orlando-Winter 
Park Board of Realtors began their 
annual “Brass Tacks” session with a 
morning legal program. Fund member 
attorneys Hope Strong, III, and 
William G. Boltin, III, and Fund Field 
Representative Harry K. Holcomb 
were featured speakers. The program 
was organized by Realtor Hank Lowe 
of the Board’s Education Committee. 


The Realtor audience heard 
presentations on “Contracts and 
Resultant Responsibilities,” “Liabilities 
of Brokers and Sales Associates’ and 
“What Attorneys Can Do for Realtors.” 
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The Florida lawyers’ organization for guaranteeing titles to real estate 


momTawyers’ litle Guaranty Fund, 


The Fund serves 
Florida attorneys 


The Fund is an attorney support 
organization helping The Florida Bar’s 
members build and maintain real 
property law practices. The Fund, as 
the Florida attorneys bar-related title 
underwriter is THE title insurer 
promoting the use of attorney services 
in real property transactions. 


Fund policies are issued only by 
Fund member attorneys, and in a real 
sense, serve law firms as referrals of 
future business. 


Membership inquiries are always 
welcomed. All Fund members are 
Florida attorneys who are authorized 
to practice law in Florida. 


SEVENTEENTH 
ANNUAL FUND ASSEMBLY 
April 23, 24, 25, 1981 
Orlando Hyatt House 
Kissimmee 
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Microcomputer beats 
obsolescense with 
expanded capabilities 


Lawyers’ Title Services, Inc. offers 
a full service microcomputer capable 
of infinite expansion. Software 
programs on this office computer 
system include word processing, 


professional time and billing, accounts 
receivable, general ledger, document 
preparation, and others. The memory 
is a choice of floppy or hard disks. 
Maintenance and service is included. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 


LAWYERS’ TITLE 
GUARANTY . 
FUND 


Title information 
referral service 


A little known service of The Fund 
is title facility referrals. In counties 
where there is no Lawyers’ Title 
Services (LTS) facility The Fund will 
on request by county name identify a 
facility for that county where title 
information may be obtained. LTS, a 
Fund subsidiary, exists to guarantee 
the continued availability of title 
information to attorneys. 


Title searches— 
fast and inexpensive 


Fast, low cost title information is 
available to Fund members through 
the newly introduced ATIDS II 
computer terminal. For $300 a month, 
which includes the first eight searches, 
ATIDS II enables Fund member 
attorneys to search names and titles 
in 14 Florida counties. The system can 
do 20-year name searches for any 
on-line county. ATIDS II contracts 
provide that this computer service is to 
be used soley for the issuance of Fund 
policies. The unit price for all the title 
information required for a closing is 
$37.50, regardless of the size of the 
transaction. Contact The Fund for 
more information. 


The Fund helps 
plan seminars 
with Realtors 


Are you interested in planning a 
Realtor-Attorney seminar? The Fund 
can assist. Fund representatives have 
considerable experience in this area. 
There is never a charge for their help. 
Contact 305-843-1200 and ask for the 
name of your nearest Fund field 
representative. 


Perspective on Justice 


In 1976 a summons was issued to 
the legal profession to raise its sights 
and join in an across-the-board re- 
examination and re-constitution of 
American civil and criminal justice. 
That summons was presented at the 
National Conference on the Causes 
of Popular Dissatisfaction with the 
Administration of Justice (the 
‘“‘Pound Conference’’). The 
conference was sponsored by the 
American Bar Association, the 
Conference of Chief Justices, the 
Judicial Conference of the United 
States and spearheaded by Chief 
Justice Warren E. Burger. 

The conference took its official 
name from a speech delivered in 
1906 by Roscoe Pound to the ABA. 
Pound went on to serve as dean of the 
Harvard Law School, and today the 
Pound address is almost universally 
considered to be the most influential 
paper ever written by an American 
legal scholar. 

West Publishing Company has just 
published a volume, The Pound 
Conference: Perspective on Justice 
in the Future, which contains the 
proceedings of the conference 
including papers and commentary 
presented there by, among others, 
Chief Justice Burger, Lawrence E. 
Walsh, ABA president when the 
conference was held, Judge A. Leon 
Higginbotham, former Attorneys 
General Griffin Bell and Edward 
Levi, Alabama Supreme Court 
Justice Janie Shores, Solicitor 
General Wade McCree, former 
Solicitors General Robert Bork and 
Erwin Griswold, and _ Professor 
Laura Nader. 

The book’s Foreword is authored 
by former ABA presidents, William 
T. Gossett, Bernard G. Segal, and 
Chesterfield Smith. A. Leo Levin and 
Russell R. Wheeler edited the 
volume. The volume also includes an 
analysis of the conference’s impact 
and reports of the Pound Conference 
Follow-up Task Force. 

West Publishing has announced 
that any funds realized from the 
book will be used to further its 
dissemination. 

An important consequence of the 
conference was the creation of the 
Follow-up Task Force, chaired by 
Judge Griffin Bell, who later became 
the Attorney General of the United 


BOOKS 


States. The Task Force’s recom- 
mendations were drawn from 
conference deliberations and 
proposals made there, and many 
have been implemented. 


Florida Workers’ 
Compensation Law 


Is the recently adopted “wage loss” 
approach to Florida workers’ 
compensation law a death knell to 
the practice, as it has been called by 
some? This and other current and 
controversial topics are discussed in 
the newly-published Florida 
Workers’ Compensation Law. 

Author Ella Jane P. Davis has 
designed this three-volume addition 
to the Florida Practice Series 
specifically to be used in 
management of workers’ compensa- 
tion cases arising before and after 
“wage loss,” and also in adapting 
attorney practice to the many 
peripheral types of litigation opened 
up by the 1979-1980 amendments. 

Topics receiving detailed 
discussion include personal injury 
actions at law available to injured 
employees (with charts for clarity); 
employers and employees subject to 
the act; definition of an employee for 
purpose of the act; the parties to the 
contested case; death benefits; 
personal injuries and diseases; 
injuries arising out of and in the 
course of employment; the concept 
of impairment versus legal disability; 
the new wage loss factor; medical 
care and rehabilitation; attorneys’ 
fees and costs; and practice and 
procedure at the administrative, 
quasi-judicial and judicial stages, 
including appeals. New and revised 
Administrative Procedure Act 
remedies for employees, employers, 
private insurance carriers and the 
medical profession are given 
thorough attention. 

Author Davis has served as the 
Industrial Relations Commission’s 
attorney-editor, education chair of 
The Florida Bar Workers’ 
Compensation Section, and is a 
designated workers’ compensation 
attorney. 

For more information on Florida 
Workers’ Compensation Law, write 
G.L. Cafesjian, Marketing, West 
Publishing Company, 50 W. Kellogg 
Blvd., P.O. Box 3526, St. Paul, MN 
55165. 


LETTERS 


Lawyer on paper 


I am writing to tell you how much I 
enjoyed Leonard Schulte’s (the first in a 
series, I was happy to see) in the January 
1981 Florida Bar Journal. 

What prompted me to write was his 
advice, “Avoid dictation.” It is refreshing 
to see someone publicly point out that 
dictation often results in wordy, 
pompous writing (especially noticeable 
in letters) and a form of English which 
combines the written and spoken styles 
to the detriment of both. How many 
letters have you received which began 
“Pursuant to...”? 

In short, I was happy to see him point 
out the flaws in much of legal writing, 
while avoiding the tone of an outragec 
“seventh grade English teacher.” Those 
of us who aspire to lucid writing and 
insist on proper grammer are too often 
lampooned as “prissy”; remember the 
Winston cigarette ads, “What do you 
want? Good grammer or good taste?” 

Thanks for the engaging article. I will 
look forward to reading the column in the 
months to come. 


Susan GayLorp GALE 
Pensacola 


Paralegal’s role 


As aregular reader of your publication, 
I enjoyed the first in a series of Law 
Office Economics columns (by Carolyn 
S. Dalton, “The Paralegal’s Role in a 
Wage Garnishment Action,” January 
1981). In the little corner of garnishment, 
Ms. Dalton has said it all in three 
columns! I would like to reprint that 
article, with appropriate credit, in Law 
Office Economics and Management as 
an example of how to start putting 
together paralegal tasks in a clear and 
unambiguous manner. 

Congratulations on what looks like an 
excellent new column. 


S. HOFFMAN 
New York 
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Professional Engineer 


Registered in Florida and Georgia with ten 
years experience specializing in: 

Accident Reconstruction 

e Fire Cause Analysis 

Machinery Design and Guarding 


Have qualified as an expert witness for beth 
defense and plaintiff in courts of law 
throughout Florida and Georgia. 


S. Melville McCarthy, P.E. 
Registered Professional Engineer 
417 Audubon Drive 
Tallahassee, FL 32312 
(904) 893-5845 
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THE LAWYER PAPER 


Legalese and lawyerisms 
By Leonard Schulte 


Critics of legal writing expect 
indignant responses. The indigna- 
tion, as often as not, stems from a 
misunderstanding of the distinction 
between legalese and lawyerisms. 

A typical formulation of the attack 

appeared in a letter in the February 
1979 issue of the Journal. In part, the 
letter read: 
The law, like medicine, has through the years 
adopted certain usages of words or phrases 
which, while perhaps not grammatically 
perfect, have been construed by our courts, 
are well understood by other members of the 
profession and have a reasonably certain 
meaning in the event the particular words or 
phrases are submitted to a court of competent 
jurisdiction for construction and interpre- 
tation... . The lawyer who chooses to strike 
out on his own and create new phrases and 
alternative meanings does so at his own risk in 
that there is no precedent for the language he is 
using, the construction a court may place upon 
it, or what the outcome of a malpractice claim 
might be. 


I agree. 

The law has indeed developed a 
vocabulary that has a_ precise 
meaning to lawyers. The 


constitutional lawyer could spend 
several paragraphs describing 
substantive due process, or he could 
use those three words and still be sure 
that all other constitutional lawyers 
would understand him. One could 
try to describe stare decisis or use 
those two Latin words; I would 
rather use the Latin. 

Lawyers call the specialized words 
“terms of art”; writing critics often 
call them “legalese.” There is nothing 
wrong with legalese. Precise terms, 
whatever their origin, make writing 
understandable. In praising lawyers 
for developing one of the better 
jargons, Fowler's Modern English 
Usage says: 


Legalese cannot be judged by literary 
standards. In it everything must be 
subordinated to one paramount purpose: that 
of ensuring that if words have to be 
interpreted by a court they will be given the 
meaning the draftsman intended. Elegance 
cannot be expected from anyone so 
circumscribed. 


I agree. 


The problem is that legalese does 
not carry with it the license to write 
badly. We do not expect elegance; 
neither should we tolerate ugliness. 

Consider, if you will, some of the 
expressions in the February 1979 
letter. The author of that piece uses 
such lawyerisms as “in that” (why not 
“insofar as”?), “in the event,” and 
“court of competent jurisdiction.” 
Other lawyerisms show up in the 
portion of the letter that I chose not to 
quote, among them “it is submitted 
that,” “therein,” “I trust,” and “in 
partial accord.” These are not terms 
of the lawyer's art, but anyone 
reading that letter would have no 
doubt that it was written by a lawyer. 

In contrast with this overly 
complicated attempt at communica- 
tion stands the clear, simple language 
of Fowler. “If words have to be 
interpreted by a court” means, in 
context, not a whit less than “in the 
event the particular words or phrases 
are submitted to a court of 
competent jurisdiction for 
construction and _ interpretation.” 
One must wonder what kind of 
timidity would lead a person to think 
that he would be subjected to a 
malpractice suit if he said “if,” but 
not if he said “in the event.” I doubt 
that any lawyer’s practice would be 
harmed if he never said 
“aforementioned.” Whose eyes do 
not glaze over at the appearance of 
“hereinafter” or any of those other 
lawyerisms that contain the word 
“here”? 


Clear writing is not unprofessional 


Old habits die hard. Critics of legal 
writing surely do challenge old 
habits, but the criticism just as surely 
does not strike at the very 
foundations of our profession. My 
goal, and I assume the goal of other 
critics, is to persuade lawyers that 
clear writing is not somehow 
unprofessional. 

I sometimes suspect that the real 
reason lawyerisms survive is the 


belief that a clear, simple piece of 
writing will not be thought of by the 
client as “lawyerly.” The lawyer who 
has this fear must educate his client. 
What ultimately matters to the client 
is whether the writing his lawyer has 
created is persuasive and 
informative. “Now, this isn’t going to 
look as if a lawyer wrote it,” one 
might say, “but it sure is going to let 
the folks know what we mean.” 
The client who expects to see a lot 
of “hereins” needs to have his 
priorities changed. What should 
matter to the client is results, not the 
comfort of having matters attended 
to by a lawyerly lawyer. The lawyer 
who thinks his client demands a lot of 
“hereins” needs his priorities 
changed, too. If he writes impressive 
but unintelligible contracts, he will, 
before long, lose clients. If he writes 
impressive but unintelligible briefs, 
he will, before long, lose cases— 
unless, of course, he is faced with 
adversaries who indulge in 
lawyerisms as much as he does. 


Respect not reverence 


What makes legal writing “legal”? 
The substance of the writing—the 
thinking of the lawyer—is what 
matters. Beyond that, the question 
for the lawyer is whether to prepare a 
document that has a legal feel or a 
document that quickly yields a 
precise meaning. The question that 
critics of legal writing must face is 
how to convince lawyers that respect 
for the profession and its ways is 
necessary, but reverence for those 
ways is dangerous. 

Weare not, after all, members of a 
priesthood. The words we use are not 
sacred. Words should be used if they 
work and should be replaced if they 
do not work. The lawyer who 
displays too much reverence for the 
ancient ways of the profession will 
use words merely because they have 
been used before; the lawyer with 
respect but no reverence will select 
words on their merits and leave 
history to historians and theology to 
theologians. 

Here is the real danger of relying 
on lawyerisms: one runs the risk of 


Leonard Schulte is an attorney with Senate 
Legislative Services, Tallahassee. 
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using words as mystical incantations 
without giving thought to their 
meaning. In a world where meaning 
is all that matters, the person who 
gives no thought to meaning might 
well end by paying the price for 
saying less than he intended—or 
more. 

Every issue has its extremists, and 
legal writing is no exception. There 
are those who, under the banner of 
“Plain English,” seek to remove from 
legal writing all terms that are not in 
the layman’s vocabulary. These 
people, I think, are ignorant of the 
distinction between useful legal 
terms and useless legal terms, just as 
the lawyers who resist any change are 
ignorant of the distinction. The 
“Plain English” movement would 
have a lawyer attempt to do his job 
without his tools. A worthier goal 
than “Plain English” is plain legal 
writing—writing that is no less legal 
but far more understandable than the 
writing that we have become 
accustomed to. 

Legal writing, the critics says, need 
not be perfect and cannot be elegant. 
But it must mean something to the 
lawyer who writes it and to the 
lawyer, client, or judge who read it. 

The lawyer who hopes to write 
effectively must develop criticial 
faculties of his own. He must learn 
the distinction between legalese and 
lawyerisms, between terms of art 
and terms of obfuscation. If he uses 


the terms of his art confidently but 
avoids using lawyerisms, he will find 
himself open to criticism only from 
the most rabid “Plain English” 


radical. As for most critics, we do not 
want to take the law out of legal 
writing, but only to make the law 
easier to see. o 


You could be 
a winner... 


... in the fourth annual article 
writing contest of The Florida 
Bar Journal. Articles to be 
considered will be those pub- 
lished in the Journal between 
May 1980 and April 1981. 


Lawver Talk 


(From the Client’s Point of View) 
By Edward Siegel 


If everybody talked like lawyers 
always do, 

O, what confusion we would see. 

With each wherefore 

And each therefore, 

A crazy place this world would be. 

_ Every letter, when we wrote it, 

Would become a legal brief; 

It would take all day to quote it, 

And we'd never get relief. 

If everybody talked like lawyers 
always do, 

We'd find it hard to really think. 

All the fussin’ 

And the cussin’ 

Would surely drive us all to drink. 

Every party of the first part 

Would keep talking through the 
night, 

And probably the worst part, 

There would be no end in sight. 


First place cash awards of 
$200 and plaques will be pre- 
sented at the annual conven- 
tion of The Florida Bar in June 
1981. Honorable mention 
plaques will also be presented 
to authors in three categories: 


e Practical “how to do it” 
discussions 

e General discussions 

e Specialized columns spon- 
sored by sections and com- 
mittees of the Bar 


Members of the Journal Edi- 
torial Board will judge articles 
on basis of content, clarity, ac- 
curacy and usefulness. 
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If everybody talked like lawyers 
always do, 

Could we ever change the status 
quo? 

With explainin’ 

And complainin’, 

It'd take a week to say hello. 

With each whereas and each writ, 

Though in Latin we would speak, 

Ipso facto and to wit, 

Yet it still would be all Greek. 

So be glad that no one talks like 
lawyers always do, 

And please don’t pout or fret or 
swear. 

We can’t cure ’em, 

So endure ’em, 

"Cause when we need ‘em, they are | 
there! 


Edward Siegel practices with Adams, 
Rothstein & Siegel in Jacksonville. 


No special entry form is 
needed. The only requirement 
is to submit an article for re- 
view by the Editorial Board, 
and if published, it will be con- 
sidered in the competition. 

Authors may submit articles 
for possible publication in the 
Journal by sending manu- 
scripts not exceeding 15 
double-spaced lettersize 
pages to Managing Editor, 
The Florida Bar Journal, 
Tallahassee, Florida 32301. 
Specialized columns will be 
submitted to the section or 
committee editor for consider- 
ation of publication. 
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The Landings Largo. 


Awaterfront townhome community with 
its own private marina, just 60 minutes 
from Miami. 


The most convenient of the Florida Keys is where you'll 
find the ultimate in waterfront living. Year-round and 
holiday homes on beautiful Key Largo, just an easy 
hour's drive from Miami. 

Waterfront two- and three-bedroom homes 
surrounding a protected marina: Private boat slips and 
docks. Tennis and racquetball courts. A recreation center 
with pool and whirlpool. 

And, from just offshore to the deep, blue Gulf 
Stream, the world's richest fishing grounds. 


Lumas Realty Inc., Exclusive Sales Agent, Licensed Real Estate Broker. 
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And—just ashore —all the residence you'll ever 
need. Spacious living areas and multiple balconies. 
Open terraces for entertainment. Vaulted ceilings. 
Landscaped atriums. Gourmet kitchens, filled with every 
appliance that will help you make the most of your “catch 
of the day.” Waterfront townhome luxury from $143,400. 

Come to 980 Overseas Highway ((LS. 1) at Mile 
Marker 98, on the bay side, Key Largo, Florida 33037. 
Phone: (305) 852-3121 in the Keys, or 247-4862 in Dade 

Sneak out today. 
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LAW OFFICE ECONOMICS 


The effect of volume and 
price on the sales of legal 
services 


By John G. lezzi 


The increased emphasis on law of- 
fice management has seen the use of 
many new and scientific techniques 
in many areas, especially in the 
financial management area, through 
the use of sophisticated budgeting 
techniques, billing rate formulas, 
turnover statistics, and the like. 

An additional analysis tool utilized 
by many organizations but not yet 
adapted to the legal environment, 
has been to examine the effect of 
volume and price on the sales of legal 
services. Many purists may say that 
legal services are not “sold”, rather 
they are “rendered” to the public at 
large for some agreed upon fee. 
Regardless of what it is called, the 
fact still remains that the services 
performed by a lawyer are sold at a 
rate which will yield a desired profit 
and that this rate is constantly 
reviewed to examine whether or not 
it is competitive, and whether or not 
it is in keeping with the inflationary 
trends which may exist at the time. 

The relationship of volume and 
price is important because it 
attempts to determine the increases 
or decreases that will take place in 
the gross income of the firm, i.e., 
hours times rates, and as to whether 
these increases or decreases are 
caused by a change in volume, i.e., 
billable hours or a change in price, 
i.e., billing rates. 

The procedure for making this 
analysis is relatively simple and 
requires the following ingredients: 

1) Total billable hours for the 
current period and the prior period; 
2) The dollarized value of those 


current 


hours which results from the 
combination of hours and rates and 
becomes the input to work-in- 
process or the gross income of the 
firm; 

3) The average rate of the hours 
for the prior year which is obtained 
by dividing the dollarized value of 
the hours by the total hours; and 

4) The average billing rate in the 
current or budgeted year obtained 
through the same process. All of this 
information should be segregated 
into the partner, associate, and legal 
assistant groups. 

Once the above information is 
obtained, it is then possible to 
examine the actual gross income for 
the prior year, compare it to the 
budgeted gross income for the 
or budgeted year, and 
analyze the volume/price effect. 


Volume 


Changes in volume result from the 
forecast in the total billable hours for 
each of the producing groups as 
compared to the prior year. The 
increase in the hours (assuming there 
is an increase) is then rnultiplied by 
the average billing rate from the 
prior year. In effect, an attempt is 
made to establish the increase in 
gross income that will result strictly 
from an increase in billable hours at 
the rate which existed in the prior 
year. Therefore, with the rate 
remaining constant, the increase 
resulting directly from an increase in 
hour production can be isolated. This 
is done for each of the groups in 
which the analysis is to be made. 


Price 


The effect of billing rate increases 
or price is performed by taking the 
increase or decrease in the average 
billing rate for each of the producing 
groups and multiplying that amount 
by the total projected billable hours 
for each of the groups. This isolates 
the increase from price only, as a 
result of new billing rate levels. 

Following is an example of this 
analysis and an examination of the 
effect of volume and price for a 
budgeted year and the prior year. 

Exhibit A provides the gross 
income analysis as it actually 
occurred for the sample law firm for 
the period ending December 31, 


19xx. Note that the firm generated 
18,600 billable hours with an income 
level of $1,319,000 with an average 
rate of $70.91. The analysis is 
categorized by the hours and dollars 
generated at the partner, associate, 
and legal assistant levels with 
corresponding amounts and average 
rates. 


Exhibit A 
Gross Income Analysis—Actual For 
The Year Ending December 31, 19xx 


Average 
Hours Rate Amount Rate 
Partners 


A 1,500 $120 $180,000 

B 1,600 120 160,000 

Cc 1,600 90 144,000 

D 1,800 80 _144,000 

Totals 6,500 $628,000 $96.62 
Associates 

AA 1,900 $70 $133,000 

BB 2,000 65 130,000 

Co 1,900 65 123,500 

DD 1,800 60 108,000 

EE 1,800 60 _ 108,000 

Totals 9,400 $602,500 $64.10 
Legal assistants 

AAA _ 1,500 $35 $ 52,500 

BBB 1,200 30 __36,000 
Totals 2,700 $ 88,500 $32.78 
Overall 

Totals 18,600 $1,319,000 $70.91 


The budget for the year ending 
December 31, 19yy, is now ready for 
preparation. This budget is indicated 
on Exhibit B. The appropriate 
estimates have been made for the 
expenses during the coming year and 
based on that information and the net 
income expected for the partners, the 
gross income analysis on a budgeted 
basis for the next fiscal year is 
developed. This analysis shows that 
one partner, two associates, and one 
legal assistant will be added to the 
group. The total billable hours are 
estimated for the next year at 25,200, 
generating gross income of $1,832,000 
with an average rate of $72.70. At this 


John G. lezzi is a C.P.A. and general- 
manager with McGuire, Woods & Battle, 
Richmond, Virginia. This article previously 
appeared in the Legal Administrator, a publi- 
cation of the Association of Legal 
Administrators. This column is submitted on 
behalf of the Economics and Management of 
Law Practice Section, George Schwind, 
chairman, and Irene Redstone, editor. 
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point, it is necessary to ascertain the 
components of the gross income 
increase of $513,000 that will occur, 
and determine the extent to which 
this increase will result from an 
increase in billable hours and the 
amount of increase that will result 
from an increase in billing rates. This 
analysis is provided on Exhibit C. 


Gross Income Analysis—Budget For 
The Year Ending December 31, 19yy 


Average 
Hours Rate Amount Rate 
Partners 


A 1,400 $125 $175,000 

B 1,600 110 176,000 

Cc 1,600 100 160,000 

D 1,700 90 153,000 

E 1,800 85 153,000 
Totals 8,100 $817,000 $100.86 
Associates 

AA 1,900 $ 75 $142,500 

BB 2,000 75 150,000 

CC 1,900 70 133,000 

DD 1,800 65 117,000 

EE 1,800 65 117,000 

FF 1,700 60 102,000 

GG 1,700 60 102,000 

Totals 12,800 $863,500 $67.46 
Legal assistants 

AAA 1,500 $40 $ 60,000 

BBB _ 1,500 35 552,500 

CCC _ 1,300 30 39,000 

Totals 4, $151,500 $35.23 
Overall 

Totals 95,900 $1,832,000 $72.70 


Exhibit C 
Budget Information 
Analysis of Gross Income 
Actual vs. Budget 
December 31, 19xx vs. December 31, 19yy 
Inc. Over 

(Dec.) 12/31/xx 
Hours Amount Hours Amount 
Partners 8,100 $ 817,000 1,600 $189,000 
Associates 12,800 863,500 3,400 261,000 
Legal Assistants 4,300 151,500 1,600 63,000 
Totals 25,200 $1,832,000 6,600 $513,000 

Increase attributable to: 
Partners: Increase in hours — _1,600 x $96.62 $154,592 
Increase in rate — 8,100 x $ 4.24 34,344 
Rounding 64 
Increase $189,000 
Associates: Increase in hours — _3,400 x $64.10 $217,940 
Increase in rate — 12,800 x $ 3.36 43,008 
Rounding 52 
Increase $ 63,000 

Legal 

assistants: Increase in hours — _1,600 x $32.78 $ 52,448 
Increase in rate — 4,300 x $ 2.45 10,535 
Rounding 17 
Increase $ 63,000 
Overall: Increase in hours — —_ 6,600 x $70.91 $468,006 
Increase in rate — 25,200 x $ 1.79 45,108 
Rounding (114) 
Increase $513,000 


On this Exhibit, the increase in 
hours and dollars that will take place 
for each of the producing groups is 
determined, and by comparing the 
billing rates and billable hour levels 
to the prior year, the necessary 
calculations are made. For example, 
note that at the partner level, there 
will be an increase in hours of 1,600. 
These hours are multiplied by the 
billing rate for the partners of $96.62 
that existed as of December 31, 19xx, 
reflecting a total gross income of 
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$154,592. This says that assuming the 
billing rates remained the same as in 
the prior year, the gross income 
increase at the partner level from an 
increase in hours, will produce 
almost 82 percent of the additional 
gross income from partners. The 
increase in the rate from the actual of 
$96.62 to the budget of $100.86 or 
$4.24, is multiplied by the entire 
amount of billable hours of 8,100 for 
the next year. This provides an 
increase attributable to rate or price 
of $34,344. 

After rounding, it is found that the 
total amount of increase of $189,000 
that will occur for the partner group, 
will result primarily from an increase 
in hours rather than an increase in 
rates. The same analysis is performed 
for the associates and legal assistants 
and the overall firm. It is obvious that 
the total amount of increase 
occurring in the next year of 
$513,000, will result primarily from 
an increase in volume rather than an 
increase in price. Absent other 
factors, this is a good sign, and 
reflects the fact that without 
substantial increases in rates during 
the next year, and assuming that the 
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billable hour levels reach projections, 
the firm will be able to continue to 
meet its net income target without 
materially affecting the price 
structure. 

Let’s assume, (unrealistically, of 
course), that the gross income 
achieved during the year 19yy was 
exactly as had been budgeted at the 
beginning of the year and that the 
firm in fact had gross income of 
$1,832,000 on billable hours of 25,200 
distributed among partners, 
associates, and legal assistants in the 
exact amounts. Again, it’s time to 
prepare the budget for the year 
ending December 31, 19zz. The 
expenses are estimated for the year 
taking into account, for example, 
increases in expenses and 
compensation at perhaps higher 
levels than normal, and from this 
analysis, keeping in mind that the net 
income requirements of the partners 
must be satisfied, ascertain that the 
gross income in the amount of 
$2,241,500 on billable hours of 27,200 
must be obtained. Note that only one 
associate has been added to the 
group for the next year. This analysis 
is reflected in Exhibit D. 


Exhibit D 

Gross Income Budget For The 
Year Ending December 31, 19zz 
Average 


Hours Rate Amount Rate 
Partners 
A 1,200 $135 $162,000 
B 1,500 130 =195,000 
C 1,600 130 208,000 
D 1,700 110 187,000 
E 1,800 180,000 
Totals 7,800 932,000 $119.49 


AA 1,900 $85 $161,500 

BB 2,000 85 170,000 

cC 1,900 80 152,000 

DD 1,800 75 135,000 

EE 1,800 75 135,000 

FF 1,800 70 126,000 

GG 1,800 70 126,000 

HH 1,600 104,000 
Totals 14,600 $1,109,500 $76.00 
Legal assistants 

AAA _ 1,600 $45 $72,000 

BBB _ 1,600 40 64,000 

CCC 1,600 64,000 
Totals 4,800 $200,000 $41.67 
Overall 

Totals 27,200 $2,241,500 $82.41 


The extent of the volume/price 
effect on the increase of $409,500 that 
will occur in the year ending 
December 31, 19zz, as compared 
with December 31, 19yy, is then 
determined. The same analysis is 
made at the partner, associate, and 
legal assistant levels to determine this 
effect. Note, for example, that at the 
partner level there will be a decrease 
fo 300 billable hours which at the 
prior year’s average rate, of $100.86 
will show a decrease in gross income 
of $30,258. However, when making 


Exhibit E 
Gross Income Analysis 
Budget vs. Actual 
December 31, 19yy vs. December 31, 19zz 


Income attributable to: 

Partners: Decrease in hours — 
Increase in rate — 
Rounding 


Increase 
Increase in hours — 


Increase in rate — 
Rounding 


Associates: 


Increase 


Legal 
assistants: Increase in hours — 
Increase in rate — 


Rounding 
Increase 


Increase in hours — 
Increase in rate — 
Rounding 


Overall: 


Increase 


Inc. Over 
(Dec.) 12/31/yy 
Hours Amount Hours Amount 
Partners 7,800 $932,000 (300) $115,000 
Associates 14,600 109,500 1,800 246,000 
Legal Assistants 4,800 200,000 500 48,500 
Totals 27,200 $2,241,500 2,000 $409,500 


300 x $100.86 $ (30,258) 
7,800 x $ 18.63 145,314 
(56) 

$115,000 

1,800 x $67.46 $121,428 
14,600 x $ 8.54 124,684 
(112) 

$246,000 

500 x $35.23 $17,615 
4,800 x $ 6.44 30,912 
(27) 

$48,500 

2,000 x $72.70 $145,400 
27,200 x $ 9.71 264,112 
(12) 

$409,500 


this same comparison with respect to 
an increase in rates, an increase 
which is considered necessary based 
on the increased expenses and the net 
income desires of the partners, it is 
determined that the rate will increase 
$18.63 and when multiplied by the 
total hours of 7,800 will generate an 
increase in gross income at the 
partner level of $145,314. 

The same comparison is made for 


the associates and legal assistants and 
the overall firm total, and we find 
that a completely different picture 
than in the prior year has occurred. 
Instead of the increase resulting 
primarily from volume, i.e., billable 
hours, a major portion of the increase 
for the year ending December 31, 
19zz, will result from an increase in 
rates in the amount of $264,112 of the 
total increase of $409,500. Absent 


Legal Accounting 


Word Processing 
Special Applications 


RETS®, “Real Estate Transaction 
System” (Loan Closing System)* 


The Automated Legal Office 
of the ’80s is here! 


(Applicable for any size law firm) 


Matter Information Management 
Billing & Time Analysis 


Utilizing — 


Custom Management Systems, inc. 


313 Williams Street @ Tallahassee, Florida @ 904/224-3208 


*RETS*® is a product of Computer Associates, Inc. / 15 W. Strong / Pensacola, Florida / (904) 438-9693 


CALL OR WRITE FOR OUR BROCHURE 
THE FLORIDA BAR JOURNAL/MARCH 1981 


DataGeneral 
dy 


over 75,000 
systems installed 
worldwide 


- 

+ 

| 


LAW OFFICE ECONOMICS 


other factors, this does not appear to 
be a very good sign. This means that 
in order to continue to maintain the 
net income levels, a_ substantial 
increase in rates must take place 
which could have a serious effect on 
the future growth of the firm. 


An analysis of this type is 
absolutely essential for any firm and 
is a significant part of the budgeting 
process. Decisions that must be made 
with respect to the recruiting 
program, space needs, new client 
development, computerization, etc., 
are all based on whether or not the 
firm is going to grow not from the 
standpoint of simply increasing rates 
but generating more volume through 
billable hours. At the point that 
increased income can only result 
from increases in rates, the firm must 
take a hard look at its long term 
growth prospects. Some very 
difficult decisions must be made 
with respect to how it plans to 
continue to increase net income 
while at the same time, avoiding a 


rate structure which is no longer 
competitive. 

As the years progress and the 
analysis is made, the changes that 
take place from year to year will vary 
as between more volume than price 
or more price than volume. For 
example, if a billing rate change has 
been deferred for some period of 
time or perhaps the rates have 
increased only slightly over the years 
and a major increase is not in order, a 
large percentage of the increase from 
one year to the next will result froma 
change in price. If on the other hand, 
a significant number of associates or 
legal assistants are hired or if it is felt 
that the billable hour structure is 
going to now be improved, then 
perhaps the same rate can be 
maintained with the increase being 
devoted primarily to an increase in 
volume. 

Obviously, for any thriving and 
successful law firm, the increases that 
take place from year-to-year must be 
more so on volume rather than price. 
If the hours are not going into the 
“pipeline,” eventually the firm will 
price itself out of the market for 
performing legal services. By the 
same token, it is important that the 
billing rate structure be competitive; 
therefore, changes in the billing rate 
structure must take place based upon 
the anticipated hours, profit, 


overhead, etc. This analysis is simply 
another tool to be used by the 
manager in examining current and 
future financial results and provides 
the type of data necessary to make 
decisions regarding rate changes 
and/or personnel changes. oO 
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Accidental Death Plan. Up to 
$200,000 low cost 24-hour accident 
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As the entertainment industry expands into 
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creative aspects of the film and television indus- 
tries will be presented at the Omni International 
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@ GROVER T. WICKERSHAM Esq. — Chief, 
Branch of Regulation A and Interpretation, U.S. 
Security and Exchange Commission 
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partner, Ziffren, Brittenham & Gullen 
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ADMINISTRATIVE LAW 


License revocation— 
the ‘gotcha’ provision 


By Paul Watson Lambert 


The First and Fourth District 
Courts of Appeal recently handed 
down the most significant cases in 
license revocation procedures under 
the “new” Administrative Procedure 
Act. Those cases are Florida Real 
Estate Commission v. Frost,' 
Sheppard v. Board of Dentistry, and 
Chavers v. Florida Real Estate 
Commission.’ 

The cases interpret F.S. §120.60(6) 
to require a licensing agency— 
before an administrative complaint is 
filed alleging grounds for license 
revocation, suspension or 
discipline—to provide the licensee 
an opportunity to learn of the reason 
for any intended action by the 
agency against the licensee and to 
give the licensee an opportunity to 
clear his record before a formal 
accusation is filed. This procedure is 
explained in detail in Sheppard and 
Chavers. 

Sound simple? Read on—there’s a 
hidden “gotcha” provision. F.S. 
§120.60(6) reads in pertinent part: 


No _ revocation, suspension, annulment, or 
withdrawal of any license‘ is lawful unless, 
prior to the institution of agency proceedings, 
the agency has given reasonable notice by 
certified mail or actual service to the licensee 
of facts or conduct which warrant the 
intended action and the licensee has been 
given an opportunity to show that he has 
complied with all lawful requirements for the 
retention of the license. (emphasis supplied.) 


This provision applies, without 
exception, to all license revocations 
or suspensions intended to be taken 
under the Administrative Procedure 
Act, including various permits and 
the more than 500,000 licenses for 


professions and occupations ranging 
from physicians to masseurs to real 
estate brokers. It should be noted 
that, unless specifically exempted by 
statute, all state agency licensing is 
subject to the Administrative 
Procedure Act.5 

Under F.S. §120.60(6) an agency 
must provide the licensee an 
opportunity to show compliance 
with the licensing statute at an 
informal conference with the agency 
or agency representative (designated 
at any time to conduct such 
conferences), at which conference 
the licensee is given reasonable 
notice of the facts or conduct which 
warrant the agency’s intended action 
of license discipline. Reasonable 
notice means notice of a time, date 
and place to appear. Actual 
appearance by the licensee is not 
required so long as an opportunity is 
afforded for such appearance. The 
court in Sheppard explained that the 
clear intent and purpose of F.S. 
§120.60(6) is to allow a licensee, prior 
to filing a license revocation 
complaint, an opportunity to 
promptly repudiate the charges and 
correct misinformation which would 
render the complaint ill-founded. 

This interpretation of §120.60(6) 
was first raised in the Frost case, 
wherein the Fourth District upheld a 
hearing officer's dismissal of an 
administrative complaint seeking to 
suspend or revoke a real estate 
license, for failure of the agency to 
comply with the statutory pre- 
filing conference requirements. 
However, the interpretation was not 
fully explained until the Sheppard 
and Chavers decisions. 


Pratfalls and pitfalls 


Representation of a licensee in a 
revocation or suspension case can 
appear deceptively simple but it can 
be demanding and complex with a 
myriad of legal pratfalls and pitfalls. 

The Administrative Procedure Act 
provides to a licensee a panoply of 
defenses to attack and dismiss an 
agency’s license revocation or 
suspension complaint. However, 
there is no forum in which matters 
may be waived as early as 
administrative licensing proceed- 
ings. In representing a professional 


licensee, the attorney must remind 
himself at every step of the 
proceeding that he may be waiving 
an objection without recourse. 

Unless there is a specific strategical 
purpose, the attorney should never 
waive anything in a license revoca- 
tion proceeding. For example, notice 
of hearing defects can be waived if 
not properly raised;* the opportunity 
for a formal $120.57(1) hearing can 
be waived if not requested;’? and 
parties can even agree to waive or 
omit compliance with provisions of 
the Administrative Procedure Act.® 

Therein lies the “gotcha” provision 
with complaint prefiling confer- 
ences: Even though a complaint filed 
in a license revocation proceeding 
without compliance with the notice 
requirement of $120.60(6) is subject 
to immediate dismissal on a motion 
of the licensee, failure to move for 
dismissal early in the proceeding and 
before an answer is filed may consti- 
tute waiver of the §120.60(6) 
opportunity.® 

In Sheppard, about two months 
after the filing of the administrative 
complaint, the licensee/dentist filed 


Paul Watson Lambert is a partner in the firm 
of Slepin, Slepin & Lambert, Tallahassee. 
Lambert has authored articles for The Florida 
Bar Journal and CLE publications on 
administrative law. He is currently chairman 
of the Legislation Committee of the Adminis- 
trative Law Section. He has represented and 
prosecuted for a variety of licensing boards 
and the Department of Professional 
Regulation. 

He writes this column on behalf of the 
Administrative Law Section, J.D. Boone 
Kuersteiner, chairman, and David Cardwell, 
editor. 
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an answer and moved to dismiss on 
several grounds which did not 
include failure to comply with F.S. 
§120.60(6).!° The motion was denied. 
A second motion to dismiss was filed 
raising for the first time failure to 
comply with §120.60(6). The hearing 
officer initially stated that the motion 
would be granted, but on reconsider- 
ation entered an order allowing the 
Board of Dentistry to comply with 
the provision within 30 days. There- 
after, the Board made a belated 
attempt to comply with the statute 
by serving the petitioner with actual 
notice and providing an opportunity 
to be heard at a_ prehearing 
conference. 

The First District Court of Appeal 
noted that the belated notice and 
hearing procedure was not a 
substitute for compliance with 
§120.60(6) and would not defeat the 
licensee’s right to dismissal of the 
complaint if noncompliance was 
properly and promptly asserted. 
However, the court found that there 
was no showing of prejudice to the 
licensee for failure to comply with 
§120.60(6) and no prompt assertion 
of noncompliance as a basis for 
dismissal."! 

The court issued the Chavers 
decision the same day it issued 
Sheppard. In Chavers the Florida 
Real Estate Commission filed an 
administrative complaint seeking to 
revoke or suspend Chavers’s real 
estate license but did not provide him 
with a prefiling conference. Chavers 
immediately filed a motion to 
dismiss the complaint based on non- 
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compliance with §120.60(6), which 
the hearing officer denied, allowing 
commencement of the proceedings 
to revoke or suspend the license.!* 


The First District considered the 
question of whether an agency can 
avoid the giving of notice and 
opportunity to respond prior to filing 
the administrative complaint in a 
license revocation proceeding by 
satisfying those requirements after 
filing of the complaint. Notwith- 
standing the Sheppard decision the 
court held that a licensing agency 
may not thus avoid statutory require- 
ments, stating that the language of 
§120.60(6) is clear; its intent and 
purpose is that the prefiling notifica- 
tion of licensee supplements the 
agency's investigative procedures 
and is an additional safeguard against 
the filing of an _ ill-founded 
complaint. The court explained that 
in the Chavers case, unlike Sheppard, 
failure to comply with §120.60(6) 
was promptly raised and_ the 
complaint should have been 


_dismissed.'3 


Even though §120.60(6) does not 
provide any exceptions, the First 
District Court read therein the 
exception of waiver of the prefiling 
conference requirements for failure 
to properly and promptly assert the 
requirements, measuring the failure 
of the agency to so comply by the 
prejudice to the licensee. Perhaps the 
court read this exception into the 
statute to avoid wiping out by 
motions to dismiss those pending 
administrative complaints seeking to 
revoke or suspend literally hundreds 
of licenses, where the agencies had 
not complied with the prefiling 
conferences. The court’s reasoning 
avoided retroactive application of 
the “new interpretation” of F.S. 
§120.60(6). 
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Practical considerations 


There exist several practical 
problems relating to §120.60(6) 
compliance for the attorney 
representing licensees in revocation 
or suspension cases. Many agencies 
are noticing and holding prefiling 
conferences in a manner to show pro 
forma compliance with the statute as 
interpreted by Sheppard and 
Chavers. In other words, some 
agencies may be finding probable 
cause for a violation of a licensing 
statute, sending notice to the licensee 
of intent to file the administrative 
complaint, and providing an oppor- 
tunity for the licensee to appear 
before an agency representative in a 
prefiling conference. 


It has been this writer’s observa- 
tion that at many of these 
conferences, prosecuting agency 
attorneys appear at the conference 
without a court reporter and allow 
the licensee or attorney to talk freely. 
However, the minds of those in the 
agency, including the attorney, are 
probably made up as to filing the 
complaint and will not be dissuaded 
from filing by statements made by 
the licensee or his attorney. This 
places the licensee in the difficult 
position of trying to convince the 
agency representative why _ the 
administrative complaint is in error 
and having this volunteered informa- 
tion used against him during 
subsequent prosecution of the 
complaint. Conversely, if the 
licensee or his attorney chooses not to 
participate in the prefiling 
conference, an opportunity may be 
lost to persuade an agency represen- 
tative who does not have his mind 
made up that the complaint should 
not be filed. Therein lies the second 
“gotcha” provision. 


Further, unlike other licensees, 
professional and occupational 
licensees have a right to remain silent 
and cannot be compelled to testify 
against themselves or file answers to 
administrative complaints.'4 
Therefore, an unanswered question 
is raised as to waiver of the “right to 
remain silent” should a professional 
or occupational licensee personally 
appear at a prefiling conference and 
volunteer information as to the facts 
alleged in the administrative 
complaint—allowing the agency, 
during the subsequent prosecution of 
the complaint, to compel the licensee 
to testify against himself or use the 
volunteered information against the 
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licensee. The courts have not ruled 
that a licensing agency is required to 
advise a professional or occupational 
licensee of the “right to remain 
silent.” 

Agencies that merely conduct the 
prefiling conferences to make a pro 
forma showing of compliance with 
§120.60(6) can readily take 
advantage of an unwary licensee or 
his attorney in their good-faith 
appearance at the prefiling confer- 
ence and the information they 
volunteer. 

However, this writer interprets the 
Chavers and Sheppard decisions to 
require agencies to hold a 
meaningful prefiling conference, the 
failure of which is as fatal to the 
administrative complaint as would 
be the agency’s failure to provide 
notice and an opportunity for the 
conference itself. 

Therefore, a licensee’s attorney 
would be well advised to engage a 
court reporter to record the prefiling 
conference. Subsequent artful 
discovery by the licensee, readily 
available under the Administrative 
Procedure Act, may well reveal— 
when read in conjunction with the 
agency representatives’ statements 
made at the conference—that the 
prefiling conference was not of 
substance, thereby providing the 
foundation for a motion to dismiss 
the administrative complaint for 
failure to provide a meaningful 
prefiling conference under 
§120.60(6). 

It is not wise for the attorney to 
allow his licensee/client to appear at 
the §120.60(6) conference alone. The 
licensee/client should be instructed 
not to volunteer information or 
answer questions without direction 
from his attorney. Anything stated 
during the conference may provide 
information useful in the prosecution 
of the complaint. Strategy may 
dictate that the attorney appear alone 
without the client. But regardless of 
who appears—if anyone—only 
information showing that the 
complaint should not be filed should 
be provided to the agency represen- 
tative. The case should not be argued 
at the conference. 


Remember, as a practical matter, 
the agency probably has already 
made up its mind as to issuing the 
administrative complaint and 
nothing said at the conference will 
change that situation. Do not waive 
any objections or concede any 


points; do not give anything away. If 
it appears that the matter cannot be 
resolved, the attorney should bring 
an immediate end to the conference 
and prepare to resolve the complaint 
through the hearing process. 

Sometimes the §120.60(6) confer- 
ence provides a good opportunity to 
settle the matter before an adminis- 
trative complaint is actually filed. It 
may be advantageous to the client to 
concede various points alleged in the 
proposed complaint and enter into a 
consent agreement under $120.57(3) 
providing for a “lesser penalty” such 
as a fine, probation, brief suspension 
of the license, restricted practice 
under the license with probation, etc. 
This is tantamount to plea bargaining 
and the psychology in settling the 
case at this stage is very similar to 
such negotiations in a criminal case. 
Likewise, the advantages and dis- 
advantages of settling an administra- 
tive action at this stage are similar to 
its counterpart in the criminal justice 
system. 

The Chavers and Sheppard 
decisions provide a “two-edged” 
opportunity for both anagency anda 
licensee in administrative complaint 
prefiling conferences. The extent to 
which an attorney uses the 
conference to his licensee/client’s 
advantage is limited only by his 
awareness, alertness, diligence and 
successful use of persuasion and 
subsequent discovery. However, the 
attorney and his client should beware 
of the F.S. §120.60(6) conferences 


and the “gotcha” provision. oO 


' 373 So.2d 939 (Fla. 4th D.C.A. 1979). 

2 385 So.2d 143 (Fla. lst D.C.A. 1980). 

3 384 So.2d 963 (Fla. lst D.C.A. 1980). 

4 The definition of “license” and “licensing” 
found in Fra. Stat. §120.52(7) & (8) is 
remarkably broad: 


F.S. §120.52(7) “License” means a franchise, 
permit, certification, registration, charter, or 
similar form of authorization required by law, 
but it does not include a license required 
primarily for revenue purposes when issuance 
of the license is merely a ministerial act, 

F.S. §120.52(8) “Licensing” means the 
agency process respecting the issuance, denial, 
renewal, revocation, suspension, annulment, 
withdrawal, or amendment of a license or 
imposition of terms for the exercise of a 
license. 

5 See Stat. §120.60(1). 

6 See Scott v. Department of Commerce, 
353 So.2d 1192 (Fla. 3rd D.C.A. 1977). 

7See City of Punta Gorda v. Public 
Employees Relations Commission, 358 So.2d 
81 (Fla. lst D.C.A. 1978); Capeletti Brothers, 
Inc. v. Department of Transportation, 362 


So.2d 346 (Fla. Ist D.C.A. 1978); Robert's 
Drugstore, Inc. v. Florida Board of Pharmacy, 
346 So.2d 118 (Fla. 3rd D.C.A. 1977); Peoples 
Bank of Indian River County v. Department of 
Banking and Finance, 378 So.2d 328 (Fla. Ist 
D.C.A. 1980); Chestnut v. School Board of 
Hillsborough County, 378 So.2d 1237 (Fla. 2d 
D.C.A. 1979); Compass Lake Hills Develop- 
ment Corp. v. Department of Community 
Affairs, 379 So.2d 376 (Fla. Ist D.C.A. 1979). 

8 See Gadsden State Bank v. Lewis, 348 
So.2d 343 (Fla. lst D.C.A. 1977); compare 
Robert’s Drugstore, Inc. v. Florida Board of 
Pharmacy, 346 So.2d 118 (Fla. 3rd D.C.A. 
1977), wherein a requirement to hold a 
§120.57(1) proceeding mandated by 
§120.57(1)(a)l was waived. 

® Florida Real Estate Commission v. Frost, 
373 So.2d 939 (Fla. 4th D.C.A. 1979); 
Sheppard v. Board of Dentistry, 385 So.2d 143 
(Fla. lst D.C.A. 1980). 

© See 385 So.2d at 145. It should be noted that 
at the time the Sheppard decision was issued, 
§120.60(6) was numbered as F.S. §120.60(5). 

"! See 385 So.2d at 146. 

'2 See 385 So.2d at 964. 

13 See 385 So.2d at 964 and 965. 

' See Lurie v. Florida State Board of 
Dentistry, 288 So.2d 223 (Fla. 1974); State ex 
rel. Vining v. Florida Real Estate Commission, 
251 So.2d 487 (Fla. 1973); Lester v. Depart- 
ment of Professional and Occupational 
Regulation, 348 So.2d 923 (Fla. Ist D.C.A. 
1977); Saviak v. Gunter, 379 So.2d 450 (Fla. 3rd 
D.C.A. 1980). 
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CORPORATION, BANKING BUSINESS LAW 


The forged or 
unauthorized 
endorsement of checks 
under Articles Ill and IV 
of the Uniform 
Commercial Code 


By David E. Platte 


As even the most inexperienced 
businessman knows, payment for 
goods and services is made almost 
exclusively by way of a commercial 
check. The individual or corporate 
business generally uses the check as a 
convenient vehicle for the payment 
and collection of outstanding debts. 
Correspondingly, the bank, upon 
which a check is drawn, is often 
viewed merely as a transmitter of 
monthly statements. That view, 
however, may change drastically 
should a forged or unauthorized 
endorsement of a check occur. 

As a check passes through the 
hands of various agents for the 
respective parties to the commercial 
check, a forged or unauthorized 
endorsement may be easily 
accomplished. Once that event 
occurs, the drawer and drawee of the 
check may suddenly find themselves 
in very uncomfortable positions. 
This article will review the respective 
legal positions of the drawer and 
drawee of a check containing a 
forged or unauthorized endorse- 
ment. 

Section 1-201(43) of the Uniform 
Commercial Code (1972 version) 
provides: “ ‘Unauthorized’ signature 
or endorsement means one made 
without actual, implied or apparent 
authority and includes a forgery.” 

Comment 1 to U.C.C. §3-404 
indicates that an _ unauthorized 


signature also includes that made by 
an agent exceeding his actual or 
apparent authority. U.C.C. §3-404(1) 
provides: 

Any unauthorized signature is wholly inopera- 
tive as that of the person whose name is signed 
unless he ratifies it or is precluded from 
denying it; but it operates as the signature of 
the unauthorized signer in favor of any person 
who in good faith pays the instrument or takes 
it for value. 

When a bank accepts a check and 
pays amounts due thereunder on a 
forged endorsement, the bank is 
liable to its depositor for breach of 
contract and for negligence.' In a 
pre-Code case, the Supreme Court of 
Florida stated: 


..[T]Jhe law unquestionably places upon a 
bank the duty to ascertain the genuineness of 
endorsements on checks presented to it for 
payment and to pay the proceeds of the check 
only to the payee or to those directed by him 
through endorsement thereon. The law is well 
settled that if a bank pays a check with a 
forged endorsement it pays out of its own 
funds, not those of the depositor. Reason and 
logic, as well as law, dictate that this be so fora 
check is but an order to a bank to pay a 
specified sum to a named person. It is the 
unconditional duty of the bank to pay the 
money only to the payee, or his order, and it is 
the responsibility of the bank, solely to 
determine the genuineness of the endorsement 
and the identity of the person presenting the 
check for payment. When the check is 
presented for payment the bank has ample 
opportunity to do these things, whereas the 
maker of the check has no such opportunity.” 
The Uniform Commercial Code, 
as adopted in Florida, has now made 
these pre-Code principles statutory. 
U.C.C. §4-401(1) provides that as 
against its customer, a bank may 
charge against his account only those 
items which are “properly payable.” 
A check containing a forged or 
unauthorized endorsement is not 
“properly payable.”* Therefore, a 
drawee bank must determine, at its 
own peril, the validity of 
endorsements before paying a check 
and debiting a drawer’s account.5 
While the drawer may have an 
action against the payor bank for 
breach of contract or negligence, an 
action will not lie for conversion, 
because money constitutes property 
which may be the subject of conver- 
sion only if there is no obligation to 
keep intact or deliver the specific 
money in question. U.C.C. §3-419 
provides that an instrument is 
converted when it is paid over a 


forged endorsement. However, this 
tortious act appears to be committed 
against the payee or the rightful 
holder of the instrument, since the 
drawer has no right of action in 
Florida against a collecting bank for 
conversion.? 


There are three major defenses 
which the drawee bank may assert 
against the drawer when it has paid 
an instrument upon a_ forged 
endorsement. Initially, the bank may 
allege that the three-year statute of 
limitations contained in U.C.C. 
§$4-406(4) has expired. However, the 
drawee bank does not have 
available as a defense the obligations 
imposed under §4-406(1) & (2) which 
relate to forgeries of the customer’s 
own signature. The other two major 
defenses available to a drawee bank 
derive from the theory that in certain 
situations the drawer is in a better 
position to prevent a forgery or 
alteration than the drawee bank. 
These two defenses consist of the 
imposter rule as codified in U.C.C. 
§3-405 and the broader defense 
provided by U.C.C. §3-406, that the 
drawer’s negligence substantially 
contributed to the unauthorized 
signature. 

The “imposter rule,” developed 
under the common law, has been 
codified by the Uniform 
Commercial Code. Section 3-405 
provides, in part: 

(1) An indorsement by any person in the 
name of a named payee is effective if: 

(a) An imposter by use of the mails or 
otherwise has induced the maker or drawer to 
issue the instrument to him or his confederate 
in the name of the payee; or (b) a person 
signing as or on behalf of the maker or drawer 
intends the payee to have no interest in the 
instrument; or (c) an agent or employee of the 
maker or drawer has supplied him with the 
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name of the payee intending the latter to have 
no such interest. 


The comment to this section of the 
Uniform Commercial Code 
provides: 

“Imposter” refers to impersonation, and does 
not extend to a false representation that the 
party is the authorized agent of the payee. The 
maker or drawer who takes the precaution of 
making the instrument payable to the 
principal is entitled to have his endorsement. 

This comment, which was in 
accord with the common law rule, 
has subsequently been followed by 
the courts in post-Code decisions.’ 
Therefore, the drawee bank may not 
avail itself of the provisions of the 
imposter rule if a true agency 
relationship exists between the payee 
and the imposter. The Official 
Comments to U.C.C. §3-405 provide 
the most common examples of 
imposter situations which would 
relieve the drawee bank of liability. 

The provisions of U.C.C. §3-405 
appear to create a presumption of 
negligence on the part of the drawer 
by which the drawee is relieved of 
liability. Section 3-406 also allows for 
instances wherein the drawee bank is 
relieved of liability because of the 
negligence of the drawer. However, 
that section expressly denies the 
drawee bank the right to assert the 
drawer’s negligence in those 
situations where the bank has failed 
to pay the instrument in good faith or 
in accordance with reasonable 
commercial standards.’ Therefore, 
by analogy to §3-406 the drawer 
could argue that the provisions of 
3-405 are inapplicable to relieve the 
drawee bank of liability, if the 
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drawee bank has itself been 
negligent.!° 

The drawee’s obvious response to 
such an assertion by the drawer 
would be that §3-405 expressly states 
that an endorsement under that 
section is effective. Conversely, 
§3-406 expressly provides for 
prohibition against the drawee bank 
asserting the drawer’s negligence in 
those situations where the drawee 
itself has been negligent. Section 
3-405 of the Uniform Commercial 
Code contains no similar express 
prohibition arising from the 
negligence of the drawee bank.!! The 
foregoing arguments and the cases 
cited thereunder arise in jurisdictions 
employing the contributory 
negligence theory. Presumably, the 
same arguments could be advanced 
under Florida’s comparative 
negligence theory. 

A drawee bank’s most potent 

defense to an action by the drawer 
for an alleged improper payment 
over a forged endorsement rests in 
the broad language of §3-406 of the 
Uniform Commercial Code. That 
section provides: 
Any person who by his negligence substan- 
tially contributes to a material alteration of the 
instrument or to the making of an 
unauthorized signature is precluded from 
asserting the alteration or lack of authority 
against a holder in due course or against a 
drawee or other payor who pays the instru- 
ment in good faith and in accordance with the 
reasonable commercial standards of the 
drawee’s or payor’s business. 

While §3-406 provides the drawee 
bank with a very viable defense it 
also imposes stringent burdens of 
proof on the bank. First, the drawee 
bank must show that the drawer was 
negligent. Second, the drawee must 
show that this negligence substan- 
tially contributed to the making of an 
unauthorized signature (forged 
endorsement for purposes of this 
discussion). Third, the drawee must 
show that it paid the instrument in 
good faith and in accordance with 
the reasonable commercial standards 
of the drawee’s or payor’s business.!? 

The Code does not attempt to 
define negligence, leaving the 
drawee with the burden of proving 
that element by traditional common 
law principles.'!3 As with the 
negligent act itself, the Code makes 
no attempt to define that degree of 
negligence which would substan- 
tially contribute to a forged 
endorsement.'* Rather, the question 
is left to the court or the jury upon the 
circumstances of the particular cases. 


There is a conflict among the 
courts in their interpretation of the 
phrase “substantially contributes” as 
used in §3-406 of the Code. Some 
courts equate the phrase to the pre- 
Code phrase “proximate cause.”'5 
However, it appears the majority of 
courts recognize that “substantially 
contribute” does not equate to 
“proximate cause,” but to a substan- 
tial factor test which avoids the 
technical aspects of the term 
“proximate cause.”!6 

A factual situation illustrative of 
the varying interpretations of the 
“substantially contributes” language 
would be that in which the drawer 
delivers a check to an agent for the 
payee. Rather than delivering the 
check to his principal, the agent 
forges the principal’s name and the 
drawee ultimately pays the check 
over the forged endorsement. The 
question arises as to whether the 
drawer’s negligent delivery to a 
purported agent is such that it will be 
deemed to substantially contribute to 
the unauthorized signature, i.e. the 
forgery. 

In Koerner and Lambert v. Allstate 
Ins. Co.,!" an insurance company 
agreed to pay the insured owners of 
two boats for damage to the boats. 
The company made the checks 
payable to the owners of the boats, 
but the checks were sent directly to 
the marina where the repair work as 
to be done. The owner of the marina 
forged the endorsements of the 
owners on the check in order to 
obtain the proceeds without fixing 
the boats. The court ruled that, 
because the insurance company did 
not notify the named payees that it 
had sent the check to the marina, the 
insurer was precluded from asserting 
the unauthorized forgeries on the 
check. Although this case was 
decided in Louisiana, the court based 
its holding on a Louisiana statute 
containing language identical to 
§3-406 of the Uniform Commercial 
Code. 

In Fidelity and Deposit Company 
of Maryland v. Chemical Bank New 
Trust Co:,'8 a broker was ordered 
over the telephone to sell certain 
securities by the alleged agent of the 
owners of those securities. Relying 
upon that telephone call the forged 
endorsements on stock 
certificates, which were delivered to 
his office, the broker delivered to the 
alleged agent a check made payable 
to the owners. The alleged agent, 
who was a thief with no actual, 


= 


implied or apparent authority, then 
forged the endorsements of the 
owners of the stock in order to obtain 
the proceeds. The court ruled that 
the broker’s negligence estopped 
him from asserting the forgeries 
against the drawee bank. 

The foregoing cases illustrate a 
broader view of the phrase “substan- 
tially contributes” in that mere 
negligent delivery is deemed to have 
substantially contributed to the 
unauthorized signature. Other courts 
are unwilling to accept the broad 
application. 

After the Fidelity and Deposit Co. 

of Maryland case was decided, a 
similar situation was brought before 
the United States Court of Appeals 
for the Eighth Circuit in the case of 
Bagby v. Merrill, Lynch, Pierce, 
Fenner & Smith, Inc.'® With facts, 
similar to those of the Fidelity case, a 
broker delivered the proceeds check 
from the sale of stock to an attorney 
for the owners of the stock. The 
check was made payable to the 
owners. The attorney forged the 
signatures of his principals and 
deposited the funds in his personal 
account. When the principals 
discovered that the transaction had 
taken place, they sued the stock 
broker for conversion. The broker 
filed a third-party complaint against 
the drawee bank for paying his 
checks over forged signatures. The 
bank argued that the broker's 
negligence should estop the broker 
from asserting the forgery. The 
district court ruled in the bank’s 
favor, but the circuit court reversed 
stating that the situation created by 
the broker’s issuance of the checks 
was not enough to constitute a 
substantial factor in bringing about 
the forgery. The court held: 
In the final analysis, we are convinced that the 
meaning of section 3-406 is best reflected by 
precluding a drawer from recovery under 
these or similar circumstances only where his 
negligent conduct contributes to the forgery, 
not merely to the unwarranted issuance of the 
checks, such as in the situation before us.?° 

In Twellman v. Lindell Trust 
Co.,*! the court cited the Bagby 
decision and stated: 

But Bagby does show that a drawer’s 
“negligence” in having checks issued at the 
prompting of a fraudulent party does not 
substantially contribute to a forgery. The 


UCC seems to foresee a more direct type of 
contribution to a forgery. 


The latter view seems to be more 
consistent with modern, commercial 
procedures. To accept the rationale 
that a forgery could not have been 


made, but for delivery to the wrong 
party, requires that all negotiable 
instruments necessarily be handled 
with the care required in handling 
bearer instruments or even currency. 
As stated in Twellman, the drawer 
should not be required to anticipate a 
forgery.” 

Assuming the drawee bank has 
met its burden of showing that the 
drawer’s actions substantially 
contributed to the unauthorized 
signature, the bank must still show 
that it paid the instrument in good 
faith and in accordance with the 
reasonable commercial standards of 
the drawee’s business.*4 “Good faith” 
and “reasonable commercial 
standards” are factual questions to be 
determined by the trier of fact. 
Therefore, it is incumbent upon the 
bank to present evidence of the 
commercial practices of other 
similarly situated banks.*5 

From the foregoing, it is obvious 
that the drawee faces a heavy burden 
of proof. Despite that heavy burden, 
he is seldom left out in the cold. If the 
payor bank is not also the depository 
bank,** it would have a claim for 
breach of warranty against any 
intermediary or collecting bank 
transferring the check by endorse- 
ment.?? Each transferee taking the 
instrument in good faith has a similar 
cause of action for breach of 
warranty back up the chain of 
possession until the depository bank 
is reached. The depository bank, of 
course, has a right of action against 
the forger with whom it originally 
dealt.*® This chain of events puts the 
ultimate loss on the party dealing 
directly with the forger, who is, 
presumably, in the best position to 
determine the authenticity of the 
original forged endorsement.*° 

Under the systematic provisions of 
the Code, the loss occasioned by a 
forged endorsement will ultimately 
rest with the party best able to detect 
the forgery. The loss will not be 
borne by either the drawer or drawee 
of the check bearing the forged 
endorsement. However, as the cases 
cited herein illustrate, the proper 
allocation of the loss due to a forged 
endorsement may depend on each 
respective party meeting its burden 
of proof as to elements not 
specifically defined in the Uniform 
Commercial Code. Needless to say, 
it is incumbent upon both the drawer 
and the drawee to act carefully once 
the existence of the forged 
endorsement has surfaced. Q 
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(N.J. Ct. App. 1968). For a discussion of the 
“substantial factor” test, see, Prosser, THE 
Law oF Torts, §§41 & 42 (4th ed. 1971). 

'7 374 So.2d 179 (La. Ct. App. 1979). 

18 318 N.Y.S.2d 957 (App. Div. 1970). 

19 491 F.2d 192, (8th Cir. 1974). 

2 Td. at 197. 

21 534 S.W.2d 83 (Mo. Ct. App. 1976). 

22 Td. at 90. 

3 Id. 

% Fra. Stat., §673.406 (1979); U.C.C. 3-406 
(1972 version). 

25 Barnett Bank of Miami Beach, N.A. v. 
Lipp, 364 So.2d 28 (Fla. 3d D.C.A. 1978). 

% Stat., §674.105(1). 

7 Fia. Stat., §673.417 (1980 Supp.); U.C.C. 
3-417 (1972 version). 

% Fia. Stat., §673.404 (1980 Supp.); U.C.C. 
3-404 (1972 version). 

29 Bartey, Henry J., Brapy ON BANK CHECKs, 
$23.29 (4th ed. 1979). 
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PUBLIC INTEREST LAW 


Attorney’s fees under 
42 U.S.C. §1988—the 
1979-80 Supreme 
Court Term 


By Steven M. Goldstein 


NOTE: This is the second of a two-part 
article assessing the impact of United States 
Supreme Court decisions of the 1979-80 term 
dealing with the Attorney’s Fees Act of 1976, 
42 U.S.C. §1988. The first part of this article 
appeared in the February 1981 issue of the 
Journal. 

Maine v. Thiboutot! and Maher v. 
Gagne? were the two most significant 
cases dealing with the Attorney's 
Fees Act of 1976, 42 U.S.C. §1988, 
which were decided by the Supreme 
Court during its 1979-80 term.’ In 
Thiboutot, the Court held that §1988 
was applicable to state court 
proceedings and encompassed all 
§1983 claims including those 
premised solely on noncivil rights 
federal statutes. The Thiboutot 
holding was particularly welcome to 
public interest claimants since it 
softened the impact of a number of 
recent Supreme Court decisions‘ 
closing the federal courthouse door, 
because of federalism concerns, to 
public interest claims. Gagne 
similarly was a victory for the public 
interest claimant. The rationale for 
the Gagne decision and _ its 
significance as to the reach of §1988 
will be examined in this article. In 


addition, the meaning of both 
Thiboutot and Gagne _ will be 
summarized. 


Gagne involved a challenge by a 
welfare recipient to certain policies 
and procedures used by the 
Connecticut Department of Social 
Services in determining the work- 
related expenses of welfare 
applicants and recipients. A determi- 


nation of these expenses is necessary 
to the computation of welfare 
benefits. Gagne alleged that the 
Connecticut procedures were in 
violation of the Social Security Act, 
42 U.S.C. §601 et seq., implementing 
federal regulations and United States 
Constitution.5 Her class action 
complaint sought declaratory and 
injunctive relief as well as attorney’s 
fees. 

After discovery and extensive 
negotiations, the parties entered into 
a consent decree which was 
subsequently approved by the 
federal district court where the 
complaint was filed. The consent 
decree gave Ms. Gagne “virtually all 
the relief sought in the complaint.” It 
did not, however, purport to decide 
the question of attorney’s fees. 
Rather, the parties informally agreed 
that this question would be resolved 
by the federal district court after the 
entry of the stipulated judgment. It 
was to be in the context of resolving 
Ms. Gagne’s claim for attorney’s fees 
that the Supreme Court would 
ultimately resolve important 
questions as to the reach of §1988. 


State’s contentions in Gagne 

Ms. Gagne had premised her cause 
of action on 42 U.S.C. §1983. She 
therefore sought attorney's fees 
pursuant to §1988.7 The State of 
Connecticut responded that it would 
be inappropriate for the district court 
to assess attorney’s fees against it for 
essentially three reasons. First, it 
asserted that Gagne was not a 
“prevailing party” within the 
meaning of $1988 since the case had 
been settled by a consent decree 
rather than by a formal order of a 
court and because Ms. Gagne did not 
gain sufficient relief. Second, it 
argued that §1988 was not applicable 
when state policies or laws were 
inconsistent with a federal statute 
rather than a constitutional provision. 
Implicit in this argument was the 
state’s contention that only Gagne’s 
statutory claim was meritorious. 
Third, the state asserted that, 
irrespective of any question as to the 
reach of §1988, the 11th amendment 
precluded a federal court from 
awarding any attorney’s fees that had 
to be paid out of the state treasury.® 
The federal district court rejected 


each of these arguments. It 
concluded that the legislative history 
surrounding §1988 made clear that 
attorney's fees could be awarded 
when a case was settled by a consent 
decree as well as when there had 
been a formal adjudication by a court 
as long as the plaintiff gained 
sufficient relief, as she had here.® Any 
other result might force a plaintiff to 
seek a judicial ruling on the merits 
even though a defendant had offered 
the plaintiff virtually all the relief he 
sought. As to the state’s second 
statutory argument, the court found 
that Congress did not intend for 
§1988 to be inapplicable absent a 
constitutional violation.'® 

It saw no need, however, to reach 
the question of whether $1988 
encompassed purely federal 
statutory claims including those of a 
noncivil rights nature like the Social 
Security Act. Rather, it held that 
Congress intended §1988 to cover 
federal statutory claims when they 
were joined with a constitutional 
claim of sufficient substance to 
support federal court jurisdiction." 
Given such claims, the court believed 
it would have made little sense for 
Congress to have intended that §1988 
was to be applicable only when there 
was a constitutional violation, when 
the Supreme Court had made clear 
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on numerous occasions that lower 
courts should avoid deciding 
constitutional questions if at all 
possible.'? 


The 11th amendment argument 


As to the state’s 11th amendment 
argument, it was rejected by the 
district court for two reasons. First, 
the court held that requiring a state to 
pay attorney's fees was not fore- 
closed by the llth amendment 
because such an award was ancillary 
to the imposition of prospective 
relief against the state.'® In Edelman 
v. Jordan,'4 the Supreme Court had 
held that the 11th amendment did not 
bar a federal court order which 
implicitly required the expenditure 
of state monies, if such an 
expenditure was a necessary 
ancillary result of compliance with a 
judicial decree which by its terms 
was prospective in nature.'5 

In Edelman, the court noted that 
an ancillary effect on a state treasury 
was often an inevitable consequence 
of its holding in Ex parte Young"* that 
the llth amendment did _ not 
preclude federal court orders against 
state officers and granting equitable 
relief of a prospective nature. Here, 
the district court found that 
attorney's fees came within 
Edelman’s ancillary effect doctrine 
since an expenditure of attorney's 
fees was necessary to invoke the 
federal district court’s power to 
enjoin future illegal conduct. Second, 
the court found that requiring a state 
to pay attorney’s fees was not 
precluded by the 11th amendment 
since the fee award was authorized 
by Congress acting pursuant to its 
enforcement powers under $5 of the 
14th amendment. 

In Fitzpatrick v. Bitzer,” the 
Supreme Court held that since the 


14th amendment was intended as a 
limitation on state power, any state 
possessed llth amendment 
immunity was necessarily limited by 
Congress’ power to enforce the 14th 
amendment pursuant to §5 of that 
amendment. The _ district court 
concluded that as to attorney’s fees, 
Congress has abrogated any state 
11th amendment immunity when it 
passed §1988 since the source of 
congressional power to enact $1988 
was §5 of the 14th amendment.!® 

The state appealed the district 
court ruling assessing attorney’s fees 
against it to the Second Circuit.'® As it 
did in the lower court, it argued both 
that §1988 did not authorize an award 
of attorney’s fees given the circum- 
stances of the case and that such an 
award was precluded by the 11th 
amendment. The Second Circuit 
rejected each of the state’s arguments 
although the rationale it offered 
differed in some respects from that 
used by the district court. 

The Second Circuit agreed with 
the district court that attorney’s fees 
came within the ancillary effect 
doctrine and were not precluded by 
the 11th amendment.” Similarly, the 
appellate court concluded that the 
state’s 11th amendment immunity 
claim was foreclosed by the fact that 
§1988 was enacted pursuant to the 
enforcement provisions of §5 of the 
14th amendment. It rejected the 
state’s contention that Congress’ 
power under the 14th amendment to 
abrogate a state’s 11th amendment 
immunity was limited to actions in 
which a party prevailed on a 
constitutional claim. The court found 
that it was within Congress’ 14th 
amendment power to authorize a fee 
award against a state when a party 
prevailed on a statutory claim as long 
as that claim was pendent to a 
substantial constitutional claim.?! 
Awarding a fee in such a situation, 
the court believed, furthered “the 
Congressional goal of encouraging 
suits to vindicate constitutional rights 
without undermining the long- 
standing judicial policy of avoiding 
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unnecessary decisions of important 
constitutional issues.”22 


Statutory arguments 


As to the state’s statutory argu- 
ments on the reach of §1988, the 
Second Circuit found in the legisla- 
tive history surrounding the passage 
of the Act what it perceived to be 
ample support for the conclusion that 
§1988 encompassed successful 
federal statutory claims as long as 
they were joined with a substantial 
constitutional claim. Specifically, the 
court pointed to a footnote contained 
in the House Report on the bill.®* It 
also noted that such a conclusion was 
consistent with the settled judicial 
policy of avoiding unnecessary 
decisions of constitutional questions. 
Like the district court then, it 
concluded that there need not be a 
constitutional violation for §1988 to 
be applicable, but did not reach the 
question of whether §1988 
encompassed purely federal 
statutory claims. The _ state’s 
remaining statutory arguments that 
Ms. Gagne was not a “prevailing 
party” because the case was settled 
by a consent decree and arguably 
because she received little of the 
relief sought in her complaint, were 
rejected by the Second Circuit for 
essentially the same reasons relied 
upon by the district court. 


Appealed to Supreme Court 


Undaunted, the state appealed to 
the United States Supreme Court. 
Connecticut reiterated its arguments 
that given the circumstances 
surrounding the case, it was not 
Congress’ intent for §1988 to 
encompass Ms. Gagne’s claim for 
attorney's fees and that such an 
award was precluded by the 11th 
amendment. Its contentions gave the 
Court an opportunity to resolve 
important questions as to the reach of 
§1988. 

The Supreme Court first 
concluded that its holding in 
Thiboutot—that §1988 encompassed 
any §1983 claim irrespective of 
whether it was premised solely on a 
noncivil rights federal statute—fore- 
closed any argument that §1988 was 
only applicable when a plaintiff 
prevailed on a constitutional claim.*5 
The sstate’s_ remaining statutory 
arguments that Ms. Gagne was not a 
prevailing party because the case 
was settled by a consent decree and 
arguably because she did not gain 
sufficient relief, were rejected by the 


Court for the same reasons offered 
by the district court and Second 
Circuit.*¢ 

The bulk of the Supreme Court’s 
opinion revolved around the llth 
amendment immunity question. The 
Court held that the 11th amendment 
did not, in this case, foreclose an 
award of attorney’s fees against the 
state since the award was authorized 
by Congress acting pursuant to its 
enforcement power under §5 of the 
14th amendment. The Court rejected 
the argument that Congress’ power 
to override a state’s 11th amendment 
immunity was limited to situations in 
which one prevailed on a constitu- 
tional claim. 

Rather, like the Second Circuit, the 
Court found that Congress was legiti- 
mately acting within its §5 enforce- 
ment power in allowing the award of 
fees in cases where statutory and 
substantial constitutional claims are 
joined and the case is settled 
favorably to the plaintiff.27 The 
Court was careful to add, however, 
that since Ms. Gagne’s complaint 
included both a substantial constitu- 
tional claim and pendent federal 
statutory claim, there was no need to 
decide whether the 11th amendment 
precluded a federal court from 
assessing attorney's fees against a 
state in an action based solely on a 
federal statutory noncivil rights 
claim.*8 

Interestingly, in addressing the 
11th amendment issue, the Supreme 
Court did not refer to the ancillary 
effect doctrine. If attorney’s fees are 
perceived as ancillary to the 
imposition of prospective relief, then 
the unresolved question in Gagne of 
whether the llth amendment 
precludes an award of attorney’s fees 
by a federal court against a state in an 
action premised solely on a noncivil 
rights federal statute would be 
answered in the negative. The 
question of whether the ancillary 
effect doctrine covers attorney’s fees 
has split the circuit court of appeals,*® 
and had been previously sidestepped 
by the Supreme Court.** The fact 
that the Court did not address it in 
Gagne means that there has been no 
definitive resolution of this issue. 

There is one other aspect of the 
Court’s opinion in Gagne, which 
relates to the llth amendment 
question, which deserves mention. 
Quoting from Hutto v. Finney, the 
Court said the following about § 1988: 


The Act imposes attorney’s fees “as part of 
costs.” Costs have traditionally been awarded 


without regard for the States’ Eleventh 


Amendment immunity. The practice of 
awarding costs against the States goes back to 
1849 in this Court . . .. The Court has never 
viewed the Eleventh Amendment as barring 
such awards even in suits between States and 
individual litigants.*! 

Taken literally, this passage implies 
that if attorney’s fees are properly 
deemed part of costs, as they are so 
defined in §1988, they simply do not 
come within the purview of the 11th 
amendment.** Rather, an award of 
costs against a state would be outside 
the 11th amendment since such an 
award would be within the inherent 
authority of a court to administer 
justice between the parties before it. 
Notwithstanding this language in 
Hutto and Gagne it would seem 
unlikely, given the sums involved 
with attorney’s fees, that the Court— 
even if it specifically held that an 
award of traditional litigation costs 
against a state is not precluded by the 
llth amendment—would also 
conclude that attorney’s fees could 
legitimately be treated as costs for 
this purpose. 


Conclusion 
After the Supreme Court decisions 


in Thiboutot and Gagne, the 
following can be said about §1988: 

e §1988 encompasses any $1983 
claim brought in state or federal 
court irrespective of whether the 
action is premised solely on a 
noncivil rights federal statute. 

e §1988 authorizes an award of 
attorney’s fees when a case is settled 
by a consent decree provided a 
plaintiff has vindicated a right 
guaranteed by the Constitution or a 
federal statute. 

e The 11th amendment does not 
preclude a federal court award of 
attorney’s fees, pursuant to §1988, 
against a state provided the plaintiff 
formally prevails on a constitutional 
claim, a federal statutory civil rights 
claim or a federal statutory noncivil 
rights claim which is pendent to a 
substantial constitutional claim. 

e The 11th amendment does not 
preclude a federal court award of 
attorney's fees, pursuant to $1988, 
against a state in an action premised 
on a constitutional claim, a federal 
statutory civil rights claim or on both 
a federal statutory noncivil rights 
claim and a substantial constitutional 
claim, when the case is settled 
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favorably to the plaintiff without 
adjudication. 

e The 11th amendment does not 
preclude a federal court award of 
attorney’s fees, pursuant to $1988, 
against a state in an action premised 
solely on a federal statutory noncivil 
rights claim if either an award of 
attorney's fees comes within the 
ancillary effect doctrine or if such an 
award is legitimately deemed part of 
costs and costs are treated as being 
outside the purview of the llth 
amendment. 


1 100 S.Ct. 2502 (1980). 

2 100 S.Ct. 2570 (1980). 

3 See also Hanrahan v. Hampton, 100 S.Ct. 
1987 (1980). In Hampton, the Court held that 
$1988 did not authorize an interim award of 
attorney’s fees unless a party had prevailed 
on the merits on at least some of his claims. It 
set aside an interim award to the plaintiff, 
Hampton, that had been ordered by an 
appellate court after the appellate court had 
reversed a judgment directing a verdict for 
certain defendants and had reversed lower 
court orders relating to discovery matters. 
Although the Supreme Court conceded that 
Hampton had been successful in his appeal, it 
held that given the nature of the appellate 
court ruling, he was not a “prevailing party” 
within the meaning of $1988. 

4 See, for example, Moore v. Sims, 99 S.Ct. 
2371 (1979). 
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5 Gagne alleged that not allowing welfare 
recipients/applicants to itemize their work- 
related expenses violated the Social Security 
Act; see 42 U.S.C. §602(a)(7), implementing 
federal regulations, see 45 C.F.R. 
§233.20(a)(IV)(3) and the equal protection 
and due process clauses of the 14th 
amendment. As to Gagne’s federal statutory 
claim, see Shea v. Vialpando, 416 U.S. 251 
(1974). She also alleged that the Department 
denied applicants/recipients procedural due 
process. 

6 Gagne v. Maher, 455 F.Supp. 1344 at 1346 
(D. Conn. 1978). 

7 42 U.S.C. §1988 authorizes an award of 
attorney’s fees to the prevailing party in any 
action “to enforce a provision of §1983,” see 
Part I of this article, Goldstein, Attorney’s Fees 
Under 42 U.S.C. §1988: The 1979-80 Supreme 
Court Term, 55 Fxa. B.J. 158 (February 1981). 

8 Despite its clear language, the 11th 
amendment has been construed to encompass 
suits in federal courts by citizens against their 
home states, Hans v. Louisiana, 134 U.S. 1 
(1890). It also has been construed so as not to 
be a bar to federal court actions against a state 
seeking solely equitable relief which is 
prospective in nature. Ex parte Young, 209 
U.S. 123 (1908), Edelman v. Jordan, 415 U.S. 
651 (1974). 

® Gagne v. Maher, 455 F.Supp. 1344 at 1347 
(D. Conn. 1978). A plaintiff is a prevailing 


party within the meaning of §1988 when he 
“prevailed on an important matter in the 
course of litigation” even though he did not 
prevail on all issues, Gagne, 455 F.Supp. at 
1347. 

10 The district court ruling was prior to the 
Supreme Court decision in Thiboutot which 
resolved this question. 

' Federal district court jurisdiction over the 
constitutional claim lies under 28 U.S.C. 
§1343(3). A federal district court would have 
jurisdiction to resolve the statutory claim as a 
matter of pendent jurisdiction, see Hagans v 
Lavine, 415 U.S. 528 (1974). 

12 See, for example, King v. Smith, 392 U.S. 
309 (1968) and Rosado v. Wyman, 397 U.S. 397 
(1970). 

'3 Gagne v. Maher, 455 F.Supp. 1344 at 1347 
(D. Conn. 1978). 

4 415 U.S. 651 (1974). 

'5 Id. at 668. See also Milliken v. Bradley, 433 
U.S. 267 (1977) and Quer v. Jordan, 440 U.S. 
332 (1979). 

16 209 U.S. 123 (1908). 

17 427 U.S. 445 (1976). 

18 Gagne v. Maher, 455 F.Supp. 1344 at 1347 
(D. Conn. 1978). 

'8 Ms. Gagne also cross-appealed with regard 
to the amount of attorney’s fees assessed. In 
setting the award, the district court refused to 
consider the number of hours spent by Gagne’s 
attorneys in seeking the award, disallowed : of 
the total hours worked because it found the 
issues involved to be relatively simple and 
further reduced the award by 30 percent to 
reflect the percentage of ‘the plaintiff's 
attorneys’ budget which was distributed by 
the state out of federal Title XX funds. 
Plaintiff's attorneys were employed by a legal 
services program. The Second Circuit 
concluded that the district court had not 
abused its discretion in disallowing % of the 
total hours worked, and in reducing the fee 
award by 30 percent. It ruled, however, that it 
was not proper for the district court to 
discount the hours spent by plaintiff's 
attorneys in seeking the award of attorney’s 
fees; see Lund v. Affleck, 587 F.2d 75 (1st Cir. 
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1978) and Prandini v. National Tea Co., 585 
F.2d 47 (3d Cir. 1978). 

20 Gagne v. Maher, 594 F.2d 336 at 341 (2d 
Cir. 1979). 

21 Td. at 342. 

22 Td. at 342. 

23 Td. at 340. 

24 Td. at 340-41. The state also argued that Ms. 
Gagne was not a prevailing party within the 
meaning of §1988 since the changes brought 
about by the consent decree would have been 
adopted by the state on its own initiative, Id. 
at 339. To the contrary, the court found that 
the state had changed its policies with great 
reluctance and only under the pressure of a 
lawsuit. Id at 341. 


25 Maher v. Gagne, 100 S.Ct. 2570 at 2574 
(1980). In the Supreme Court, the state 
modified one of its statutory arguments some- 
what, contending that §1988 was only 
applicable when the plaintiff prevailed on a 
constitutional claim or equal rights or civil 
rights federal statutory claim. Id. at 2574. In 
light of the Thiboutot holding, this change was 
not of any consequence. The Supreme Court 
also noted that even if it had not reached the 
result it had had in Thiboutot, §1988 would still 
have covered Ms. Gagne’s action since the 
legislative history of §1988 indicated Congress’ 
intent for §1988 to encompass federal statutory 
claims which were pendent to a substantial 
constitutional claim; id. at 2574 n.10 and 2576 
n.15. 

26 Td. at 2575. 

27 Id. at 2576, see also Hutto v. Finney, 437 
U.S. 678 (1978). 

%8 Td. at 2575. 

29 See Fitzpatrick v. Bitzer, 519 F.2d 559 (2d 
Cir. 1975), aff'd in part, rev'd in part, 427 U.S. 
445 (1976) and the cases pro and con cited in 
the Second Circuit opinion. 

30 See Fitzpatrick v. Bitzer, 427 U.S. 455 at 
457 (1976). In Hutto v. Finney, 437 U.S. 678 
(1978), the Supreme Court relied in part on the 
ancillary effect doctrine to support an assess- 
ment of attorney’s fees against a state. The 
award in Hutto, however, was in the context of 
a district court proceeding seeking to enforce a 
prior prospective district court order. The 
court found in assessing attorney’s fees that the 
enforcement proceeding was necessitated by 
the state’s bad faith in complying with the 
initial district court order. 

3! Maher v. Gagne, 100 S.Ct. 2570 at 2576, 
n.14 (1980). This quote from Hutto was cited 
with approval by the Court in Thiboutot, 100 
S.Ct. 2502 at 2506 n.7 (1980). No llth 
amendment question was presented in 
Thiboutot since it was a_ state court 
proceeding. 

32 See Fairmont Creamery Co. v. Minnesota, 
275 U.S. 70 (1927). In Hutto, the Supreme 
Court wrote that Fairmont Creamery has been 
widely understood as foreclosing any 11th 
amendment objection to assessing costs 
against a state in a federal court; Hutto, 437 
U.S. 678 at 696 n.26 (1978), but see Justice 
Powell dissenting in Hutto, 437 U.S. 678 at 707 
n.5 (1978). 

33 See Justice Powell's dissent in Hutto when 
he wrote: 

“Counsel fees traditionally have not been part 
of the routine litigation expenses assessed 
against parties in American courts. Citations 
omitted. Quite unlike these routine expenses, 
an award of counsel fees may involve 
substantial sums and are not a_ charge 
intimately related to the mechanics of 
litigation.” 

Hutto, 437 U.S. 678 at 707 (1978). 


Now, Florida 
Lawyers Can 
Buy Professional 
Insurance 
From Their 


Local Agents 


Behind Every Great Insurance Policy 
Stands AGreat Insurance Organization. 


And, ours is one of the best! INA Underwriters Insurance Company carries a Best's rating of A (Excellent) and is an affiliate of the Insurance 
Company of North America — one of the world’s largest insurance organizations. 


The new INA Lawyers Professional Liability program offers a concept of broad coverage, competitive pricing and quality service as well as the 
STRENGTH, STABILITY and INTEGRITY of one of the world’s largest groups of insurance companies. 

You owe it to yourself to find out today — regardless of when your present insurance expires — about the INA Lawyers Professional 
Liability program. 


Call Doug Vance collect at 813/870-2366 for more information about INA Lawyers Professional Liability Insurance or return the 
coupon to V. C. Jordan & Assoc. Inc., PO. Box 24695-32, Tampa, FL 33623. 


The month in which our Professional Liability Insurance expires/renews is: 


Present Insurance Company: 


Name of firm: 


Send Info To: 


Mailing Address: 


Telephone No.: ( 


THE FLORIDA BAR JOURNAL/MARCH 1981 239 


4 


A 
Portfolio Of 


BUYOUT 


LEVERAGED 


Financings 


Group, Inc- 


Jones 


nas 


apparel Divisio" 


The fibers and textile business o! 


Beaunit Corporation 
Co. subsidiary of 
El Paso Natural Gas Co. 
: nas been acquired by private investors 
with the assistance © = with the assistance of 
cing provided ed financing provided by 
finan 
Company 


illkon Corporation 


has acquired 


has been reacquired by 


with the assistance of 


financing provided 


financing 


J. Josephson, Inc., 
the wall Coverings business of 
Coronet Industries, Inc., 
4 Subsidiary of RCA Corporation, 


its founder 


ot 
yn ane assistance 


Monsanto Company 


with the assistance of 


financing provided by 


the Thermo-Forming Plastic Division of 


with the 


gain tine assistance 


has acquired 


the MKT Division of 
Koehring Company 


with the assistance of 


Avtex Fibers Inc. 
has acquired the 
Fiber Division 


of 


FMC Corporation 


Nas acquirea 


Refinemet international Company 


— 
the Nobiemet Retining Dwis 


with the assistance of 
financing provided by 


alter E. Heller & Company 


financing provided by 


alter E. Heller & Company 


Bainbridge Plastics Corp. 
nas acquired 


the American Plastics Division of 


Tenneco Chemicals, Inc. 


the assistance of 


Whittaker Corpora 
with tne assistance of 
financing provided t 


Walter E. Heller & Con 


Porang 
oF 


Smith Jones, Inc. 
has acquired 


Frigiking, Inc. 


from 


Cummins Engine Company, Inc. 


with the assistance of 


financing provided by 


Walter E. Heller & Company 


Central Commercial Finance Division 


ane twenty other countries eroune 


240 


THE FLORIDA BAR JOURNAL/MARCH 1981 


HELLER 


Financial Services 


As announced in The Wall Street Journal 


The Heller Building, 4500 Biscayne Boulevard, Miami, Florida (305) 576-4800 


| 
ot 
Baker ood pusiness 
yired the 
has aca’ Inc 
ation 
ibb Corpor 
diary ot Squ' 
a subs! 
nce of 
steal 
ses 
dot 
MKT Corporation 
amy ndustries, Inc 
nas acquired 
subsidiaty 
Copa Boats. Inc a 
ashiand Oil, Inc: 
nas acquired 
Water 
ane He! Inc. 
Nations 
by 
Whitewate, 
Ine, 
hes *CQuireg the 
Nar, 
ing Proper, 
"4 Corporation 
wil 
tinaney ing 
in 
wi 9 Provideg 
Commerc, 
Mam. 
Boy, 
song 


CRIMINAL LAW 


Standing revisited— 
from a prosecutor’s 
vantage point 


By John E. Fennelly 


This article will explore the origin 
and purposes of the concept of 
standing in search and seizure law 
and will also gauge the impact of 
recent federal decisions on Florida 
law. 


The concept of standing, from an 
analytical standpoint, resulted from 
the attempt of the Supreme Court to 
balance two oft-times competitive 
but not mutually exclusive societal 
values, i.e.: (1) efficient enforcement 
of criminal law; and (2) basic fourth 
amendment guarantees. In essence, 
standing is the legal capacity of a 
defendant to contest the legality of a 
government search or seizure. The 
exclusionary rule vindicates the 
citizen’s interest in personal liberty. 
The concept of standing, on the other 
hand, limits the class of defendant 
who may contest the actions of the 
government and therefore vindicates 
the interest of society at large in 
effective law enforcement. 


Thus, in Jones v. United States the 
Supreme Court noted that a litigant 
must “‘qualify as a person 
aggrieved . . . as distinguished from 
one who claims prejudice only 
through the use of evidence gathered 
as a consequence of a search or 
seizure directed at someone else.”! 
This principle was made even more 


definite in Simmons v. United States 


where the Court observed “we have 
also held that rights assured by the 
fourth amendment are personal 
rights, and that they may be enforced 


by the exclusion of evidence only at 
the instance of one whose protection 
was infringed by the search and 
seizure.”? 

The rationale for the limitation of 

the standing concept to “persons 
aggrieved” was further explicated in 
Alderman v. United States where 
Justice Harlan observed: 
The deterrent values of preventing the 
incrimination of those whose rights the police 
have violated have been considered sufficient 
to justify the suppression of probative 
evidence even though the case against the 
defendant is weakened or destroyed. We 
adhere to that judgment. But we are not 
convinced that the additional benefits of 
extending the exclusionary rule to other 
defendants would justify further encroach- 
ment upon the public interest in prosecuting 
those accused of crime and having them 
acquitted or convicted on the basis of all the 
evidence which exposes the truth. 

Again Justice Rehnquist in Rakas 
v. Illinois opined “Each time the 
exclusionary rule is applied it extracts 
a substantial social cost for the 
vindication of fourth amendment 
rights. Relevant and reliable 
evidence is kept from the trier of fact 
and the search for truth is 
deflected.”4 


Limits exclusionary rule 


What becomes apparent is that the 
requirement of standing represents 
an attempt, on the part of the Court, 
to ensure that the exclusionary rule is 
not extended beyond the point 
necessary to vindicate fourth amend- 
ment interests. 

Until the Rakas-Rawlings and 
Salvucci cases were decided the 
leading case in determining standing 
was the case of Jones v. United 
States. In Jones the Supreme Court 
held that in order to have standing to 
contest a search or seizure the 
movant must show he: (1) owned/ 
possessed the seized property;> (2) 
was legitimately on the premises;* or 
(3) in a separate category had 
automatic standing in possessory 
offenses.” Jones was also significant 
in that it established a rule of 
automatic standing for possessory 
offenses and also indicated that it 
would be “unwise and unnecessary 
to import into the law surrounding 
the constitutional right to be free 
from searches and seizures subtle 
distinctions developed and refined 


by the common law in evolving the 
body of private property law.”8 
Thus, the decision, while admittedly 
expanding the scope of standing, 
shifted the method of analysis away 
from property law concepts. 

The shift signalled in Jones was 
made more explicit in the case of 
Katz v. United States.® In Katz, a 
wiretapping case, the Court noted 
that the fourth amendment protects 
“people not places”!® and proceeded 
to formulate the now familiar 
“reasonable expectation of privacy” 
test." 

The next significant decision in the 
area of standing came in Simmons v. 
United States. In Simmons the 
defendant testified in the course of a 
pretrial motion to suppress evidence. 
At trial the government sought 
successfully to introduce incrimi- 
nating testimony against the 
defendant. In reversing the convic- 
tion, the Supreme Court noted that to 
allow such a procedure was to 
require a defendant to elect between 
his fifth amendment right to remain 
silent and his fourth amendment 
right to be free from unreasonable 
searches and seizures.!2 

The Court noted that its concern, 
dealt with in Jones initially and 
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reaffirmed in Simmons, was with a 
Hobson’s choice for a defendant; the 
potential of self-incrimination in 
nonpossessory crimes in order to 
establish standing to contest a 
search.'!3 Therefore, in order to 
prevent this dilemma, testimony ina 
suppression hearing “may not be 
admitted against him at trial on the 
issue of guilt, unless he makes no 
objection.”'4 

Thus, after Simmons the law of 
standing was governed by a 
‘‘reasonable expectation of 
privacy,”! It extended, a fortiori, to 
all persons charged with possessory 
offenses,'® and to all persons 
legitimately on the premises,!’ and to 
owners or lawful possessors of seized 
property.'® Testimony adduced to 
establish standing, after Simmons, 
was denied to the prosecution at 
trial.!9 

An examination of the Jones 
decision, however, revealed that the 
major if not principal rationale for 
automatic standing in possessory 
offenses was the dilemma removed 
by Simmons, i.e. self-incrimination. 
In Jones, the Court noted “Since 
narcotics charges like those in the 
present indictment may be 
established through proof solely of 
possession of narcotics, a defendant 
seeking to comply with what has 
been the conventional standing 
requirement has been forced to 
allege facts the proof of which would 
tend if indeed not be sufficient to 
convict him.”2° Thus the continuing 
validity of Jones in light of Simmons 
was, to some observers,?! 
questionable. 


The change in emphasis 
foreshadowed in Jones and 
developed in Simmons became 
reality in Rakas v. Illinois.22 In Rakas 
defendants lawfully in an automobile 
challenged a search of that auto- 
mobile by Illinois law enforcement 
authorities. The search at issue 
revealed evidence used to convict 
the defendants of armed robbery. 
The Illinois trial and appellate courts 
both held the defendants had failed 
to demonstrate that their privacy 
interests had been invaded and that 
therefore the defendants lacked 
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standing to complain of the search.” 

In affirming the Illinois courts, 
Justice Rehnquist, speaking for the 
Court, first reaffirmed the rationale 
of standing, i.e., the requirement that 
the movant be asserting his own 
rights.24 Secondly, the movant must 
be prepared to demonstrate “injury 
in fact”*5— injury in fact defined as a 
legitimate expectation of privacy 
which did not in all cases include 
someone lawfully on the premises. 
The Court noted that “legitimate 
presence on the premises created too 
broad a gauge for measurement of 
fourth amendment rights and would 
if applied literally allow a casual 
visitor to a home to contest a search 
of the basement, or even a casual 
visitor who entered a moment before 
the search and left amoment after.”?6 


In Rakas the Court went on to 
observe that neither would have a 
reasonable expectation of privacy in 
either the house or the basement. The 
Court went on to re-emphasize the 
Katz analysis of the legitimate expec- 
tation of privacy test.27 The Court 
also observed that the legitimately on 
the premises test was one of 
“superficial clarity.” 


The Court further observed that 
legitimate presence, while a factor to 
be considered, was not an acceptable 
substitute for “meaningful exegesis 
of fourth amendment doctrine. . . on 
a case by case basis.”2° In affirming 
the Illinois courts the Supreme Court 
noted that “petitioners asserted 
neither a property nor a possessory 
interest in the automobile nor an 
interest in the items seized.”°° The 
Court also pointed to the difference 
between cars and dwelling places for 
fourth amendment purposes,*! and 
concluded that petitioners, as 
passengers, had made no showing of 
a legitimate expectation of privacy in 
the area searched—the glove 
compartment and area under the 
seat. 


If the Rakas decision is viewed as a 
wound to the Jones rationale, the 
companion cases of Rawlings and 
Salvucci might be viewed as a consti- 
tutional coup de grace. Salvucci® 
involved a defendant charged with a 
possessory offense, possession of 
stolen mail. The evidence in question 
(checks) had been seized in a search 
of the codefendant’s mother’s home. 
The Court overruled the automatic 
standing in possession cases concept 
first advanced in Jones. In so doing 
the Court dealt with the twin 
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concerns advanced in Jones as a 
rationale for automatic standing: (1) 
possible self-incrimination; and (2) 
unfair government advantage in 
contradictory positions. 


Use immunity granted 


In dealing with the first objection 
the Court stated that in light of 
Simmons, defendants no_ longer 
surrender the fifth amendment right 
to remain silent in order to vindicate 
the fourth amendment right to be 
free from unreasonable searches and 
seizures.*? The Supreme Court noted 
that the Simmons case granted a 
form of use immunity to defendants 
and was thus even broader than 
Jones.54 The Court went on to hold 
that Rakas demonstrated that “a 
prosecutor may simultaneously 
maintain that a defendant criminally 
possessed the seized good, but was 
not subject to a fourth amendment 
deprivation without legal contradic- 
tion.”35 

The companion case, Rawlings v. 
Kentucky,*® represents an applica- 
tion of the new rule in possessory- 
type cases. In Rawlings the 
defendant was again charged with a 
possessory-type offense and the 
Kentucky courts had found that the 
defendant had not demonstrated a 
legitimate expectation of privacy. In 
affirming, through an analysis similar 
to that used in Rakas, the Supreme 
Court noted that possession is only 


“one factor to be considered in 


determining whether a defendant 
had standing.*” 

Also noteworthy was the Court’s 
approval of the analysis employed in 
the state courts. In denying standing 
to Rawlings, the Supreme Court of 
Kentucky made a detailed factual 
analysis and looked to the “totality of 
the circumstances’’ as its 
benchmark.** The Court noted that, 
after Rakas, the only consideration in 
standing is “whether governmental 
officials violated any legitimate 
expectation of privacy.”%® 


Florida—a case-by-case look 


Thus it appears that standing now 
will be determined not by either the 
nature of the charges, e.g., possession 
nor a relationship to an area. Rather, 
the Court on a case-by-case basis will 
look to the totality of the circum- 
stances. 

The Supreme Court of Florida has 
had two occasions to deal with the 
issues of standing since Rakas. It 
should be noted that both of these 
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cases antedated Salvucci-Rawlings. 
In State v. Petruzelli the Florida 
high court seemingly embraced the 
Rakas rationale. In overturning the 
trial court’s suppression order, the 
court, through Justice Overton, 
noted “In our view it is unnecessary 
to decide the state action question 
because even assuming state action, 
the appellee’s substantive fourth 
amendment rights were not 
violated. . . . In other words Petruzelli 
had no legitimate expectation 
privacy which was infringed by the 
seizure of the meter. Rakas v. Illinois 
439 U.S. 128, 99 S.Ct. 421, 58 L.E.D. 
387 (1978).” 

In a second decision, Norman v. 
State,4! the court reaffirmed _ its 
acceptance of the Rakas rationale. 
Norman involved a search of a barn 
rented to the defendant Norman. In 
affirming the trial court, the Florida 
Supreme Court cited Katz and noted 
that “the capacity to claim the 
protection of the fourth amendment 
depends upon whether a person has a 
legitimate expectation of privacy in 
the invaded area, the legitimacy of 
such an expectation to be judged on 
both subjective and objective 
grounds.‘? It appears clear, 
therefore, that the Florida Supreme 
Court has adopted the Rakas- 
Rawlings-Salvucci rationale. 

A recent Third District Court of 
Appeal case, also styled Norman v. 
State,“ seems entirely consistent 
with the change announced by the 
Florida Supreme Court in Petruzelli 
and Norman. 

In this Norman case the defendant, 
charged with a possessory offense, 
did not allege any ownership or 
possessory interest in a premise 
found to contain two tons of 


marijuana. The Third District, 
speaking through Judge Pearson, 
first held that the “automatic 
standing rule has not become a part 
of this state’s jurisprudence so as to 
survive the overruling of Jones.”44 
The court went on to explicitly state: 
We agree fully with Salvucci that the 
protection against the  self-incrimination 
dilemma that Jones was designed to afford is 
no longer needed in light of Simmons v. 
United States and that the prosecution may 
simultaneously maintain that a defendant 
possessed the seized good, but was not subject 
to a fourth amendment deprivation without 
legal contradiction.‘ 

What emerges from the cases 
appears to be a marked change from 
the earlier certainty evidenced in 
Jones. Trial courts will be required to 
decide standing not on the basis of 
the charges or on the mere presence 
of a defendant but rather as a 
detailed examination of all of the 
factors in a case—this to determine if 
a defendant has a viable fourth 
amendment claim. It is submitted 
that standing in the traditional Jones 
sense may very well be nonexistent. 

It appears likely that the future 
ability of a defendant to contest 
searches and_ seizures will be 
somewhat lessened. Also, it cannot 
be denied that the change announced 
in Rakas and followed in Petruzelli 
will introduce an element of 
uncertainty into what has been a 
seemingly settled area of search and 
seizure law. It is submitted, however, 
that the loss in certainty may be 
-compensated for in more thoughtful 
and valid application of fourth 
amendment principles. 
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Standing revisited— 
from a public defender’s 
vantage point 


By David A. Davis and 
Larry S. Rayburn 


The federal exclusionary rule is a 
judicially created rule which 
prevents the use of evidence seized in 
violation of the fourth amendment.! 
Not only is illegally obtained 
evidence suppressed; any evidence 
obtained by exploiting the illegal 
search or seizure is also 


inadmissible.2 Supporters of the 
exclusionary rule believe is 
necessary to protect the integrity of 
the courts and to deter police mis- 
conduct. 


The rule, however, exacts a heavy 
price. Admittedly competent 
evidence, often the best evidence to 
prove guilt, is inadmissible in judicial 
proceedings. This means, for 
example, that winning or losing a 
pretrial motion to suppress in a drug 
case may mean winning or losing the 
conviction. Courts and academi- 
cians‘ have attacked such harsh 
results and have urged the rule be 
discarded outright or at least 
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modified to soften its Draconian 
aspects. “Why,” they argue, “should 
the criminal go free because the 
constable blundered?” 


Recently the United States 
Supreme Court, in an effort to 
temper these harsh results, has 
employed the notion of standing as a 
tool to limit challenges of allegedly 
illegal police conduct. In Rakas v. 
Illinois, 439 U.S. 128 (1978) the Court 
merged substantive fourth 
amendment law and the standing 
notion to reshape the slogan “reason- 
able expectation of privacy” into a 
sword limiting the right to challenge 
police illegalities.5 Under this new 
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formula a person who claims the 
police violated his fourth amend- 
ment rights must show that he had 
some reasonable expectation of 
privacy in the object seized or the 
property searched before he can 
challenge the police actions. 

The Court extended this holding in 
United States v. Salvucci, 65 L.Ed.2d 
619 (1980) and Rawlings v. 
Kentucky, 65 L.Ed.2d 633 (1980) by 
overruling the automatic standing 
doctrine expressed in Jones v. United 
States, 362 U.S. 257 (1960). It 
broadened the ruling in Rakas to 
encompass possessory crimes by 
creating a potential standing issue 
which, under Jones, was absent, as 
standing was automatically granted. 

Conceding the application of the 
federal rule expressed in Salvucci 
and Rawlings, however, does not 
preclude defendants from 
challenging police searches in state 
courts. Despite the federal retreat 
from the exclusionary rule, two 
strong forces prevent Florida from 
heading this route: (1) a judicially 
created exclusionary rule 
independent of the federal rule; and 
(2) most important, an exclusionary 
rule which has been included in the 
state constitution in Article I, §12.° 

In Weeks v. United States, 232 U.S. 
383 (1914), the United States 
Supreme Court adopted the 
exclusionary rule by holding that 
illegally seized evidence could not be 
used in a federal proceeding. But, as 
Weeks was a federal case, this rule 
could have been ignored by the states 
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in developing their search and 
seizure law. Yet within several years 
many states, including Florida, 
adopted the Weeks rule as part of 
their state law. See Elkins v. United 
States, 364 U.S. 206, 224-232 (1960). 


Florida adopts rule 


Eight years after Weeks, the 
Florida Supreme Court in Atz v. 
Andrews, 94 So. 329 (Fla. 1922) 
indicated that if presented with a 
similar search and seizure question, 
as in Weeks, it would adopt an exclu- 
sionary rule. Three years later, in 
Hart v. State, 103 So. 633 (Fla. 1925), 
the court faced that question and 
adopted an exclusionary rule similar 
to the federal rule, see Gildrie v. 
State, 113 So. 704 (Fla. 1927). The 
court, however, based its exclu- 
sionary rule upon §22, Declaration of 
Rights, of the Florida Constitution 
(1885). 

Florida, by basing its rule upon an 
independent source of law, in effect 
was saying that if the United States 
Supreme Court chose to overrule or 
otherwise restrict its application of 
the federal exclusionary rule, such 
changes would make no difference in 
Florida since Florida’s rule was 
found in its constitution, not federal 
case law. But, like its federal counter- 
part, Florida’s exclusionary rule was 
a judicial creation. And like the 
federal rule, it was subject to judicial 
modification. 

This independent state rule was 
overshadowed in 1961 when the 
United States Supreme Court made 
the federal exclusionary rule appli- 
cable to the states. Mapp v. Ohio, 367 
U.S. 643 (1961). This decision, of 
course, affected only those states 
which had not adopted an 
exclusionary rule as extensive as the 
federal rule. And shortly after Mapp, 
the Florida Supreme Court 
reaffirmed the independent status of 
the state’s exclusionary rule in Sing v. 
Wainwright, 148 So.2d 19 (Fla. 1962). 
In Sing the court rejected appellants’ 
assertion that since their case had 
been decided prior to Mapp, they 
were not bound by its holding: 


Mapp v. Ohio, added nothing whatever to the 
law of Florida. It created no new procedural 
right so far as the jurisprudence of this state is 
concerned. The court long ago concluded that 
evidence obtained as the product of an 
unreasonable search is not admissible in a 
criminal proceeding. Florida has long 
recognized the so-called “exclusionary rule” 
regarding the inadmissibility of such evidence. 
148 So.2d at 20. 
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Within four years, however, 
Florida removed the exclusionary 
rule from the court’s control and 
made it a part of the fundamental law 
of the state. In 1966 the state created a 
commission to rewrite the 1885 
Constitution.’ The Human Rights 
Committee, under the leadership of 
Justice B.K. Roberts, rewrote and 
updated the search and seizure 
provision of the 1885 Constitution. 
Section 22 was renumbered as §12 
and changed to include a prohibition 
against wiretapping. However, the 
most significant addition was the last 
sentence of their proposed section: 
“[E]vidence obtained in violation of 
this section shall not be admissible in 
administrative proceedings, as well 
as criminal or civil proceedings.” 
(4 C.R.C. 286). But, during 
subsequent debate on this section, 
the commission voted to change the 
wording of the sentence to its present 
form as a measure to save words. 
Importantly, though, the change was 
not meant to alter the framers’ intent. 
(4 C.R.C. 294). 

The debate on the exclusionary 
rule, moreover, clearly established 
what this intent was: 

[I]f we should recede from the exclusionary 
rule, we take out the only weapon that the 
citizen has to enforce his rights against 
unreasonable searches and seizures. 

The exclusionary rule should not continue to 
hang in this state on the slender thread of case 
law. It should be written into the Constitution 
of this State, the organic law. (4 C.R.C. 291). 

Opponents of the rule, led by 
Commissioner Turlington, voiced 
concern that such a provision would 
unnecessarily hamper law enforce- 
ment. Turlington argued that too 
many criminals, especially drug 
users, escaped penalty due to legal 
“technicalities.” (4 C.R.C. 312-313) 
Commissioner Warren Goodrich 
responded to Turlington’s arguments 
with an explanation of the purpose of 
the exclusionary rule: 

[T]he same technicality which protected the 
owner of the marijuana from unlawful search 
without a warrant...is the same technicality 
that protects you as a private citizen from that 
same type of unlawful search and seizure. (4 
C.R.C. 317) 

Shortly before the final vote on the 
rule, Justice Roberts again 
emphasized the importance of 
adopting the exclusionary rule as part 
of the organic law of the state: 


{I]f I could be assured that for the next 50 
years the exclusionary rule would not be 
disturbed,...then I would not be concerned in 
the least about writing it into the organic law. 

I simply wish to insure to the people of this 
State that we might change judges, and we 


: 
i 


might change decisions and we might change 
case law, but we're not going to change the 
exclusionary rule. (4 C.R.C. 339-340) 

After Commissioner Taylor 
explained that his language change 
still made the exclusionary rule all 
inclusive as to criminal, civil, and 
administrative proceedings (4 
C.R.C. 348), the commission 
approved the proposed article 
without dissent. (4 C.R.C. 348) 
Subsequently, the people of this state 
also approved the exclusionary rule. 


Examining the commission’s 
debate is important because the 
framers’ intent is the key to inter- 
preting a constitution. Dade County 
v. Dickinson, 230 So.2d 130 (Fla. 
1970). That is, there is a fundamental 
difference between interpreting a 
constitutional provision and 
tinkering with a judicially-created 
rule. While courts are free to change a 
rule they have created, they are 
bound to interpret a constitution to 
effectuate the intent of the framers. 
Fla. Jur. 2d, Constitutional Law, §21. 
Fortunately, the framers’ intent, as 
expressed during the Commission 
debates and in the clear language of 
the rule itself, is evident: illegally 
seized evidence is inadmissible in 
any proceeding. Moreover, elevating 
the exclusionary rule to a constitu- 
tional principle is a clear signal of the 
framers’ high regard for the rule. 
Standing to challenge the state 
action, therefore, accrues not 
because the right against 
unreasonable searches and seizures is 
personal® or there has been an 
invasion of a defendant’s reasonable 
expectation of privacy in the item 
seized or property searched. Instead, 
the person can challenge the search 
or seizure because the state wants to 
use the evidence it seized against 
him. 


In that sense, Florida courts 
marched to the beat of a different 
drum than the federal courts. Under 
the federal rule the emphasis has 
shifted to admitting competent 
evidence regardless of how it was 
obtained. To implement this 
change, standing notions have been 
used to restrict application of the 
rule. 


Florida focus 


Florida, on the other hand, has 
rejected this approach and focuses 
upon the alleged police infraction 
without regard to the status of the 
person bringing the claim or the type 


of case in which the rule is sought to 
be applied. By doing this, Florida has 
rejected the federal fixation on 
competency to challenge and has 
expressed a strong preference of 
preserving the integrity of its courts 
and deterring police misconduct. 
Thus, illegally obtained evidence is 
inadmissible in civil proceedings, 
Markham v. Markham, 265 So.2d 59 
(Fla. lst D.C.A. 1972) and probation 
revocations, Grubbs v. State, 373 
So.2d 905 (Fla. 1979) and should be 
inadmissible in grand jury 
proceedings. 

Curiously enough, Florida courts 
have rarely used the state’s 
exclusionary rule. But when they 
have cited it they have generally 
interpreted it in accordance with the 
intent of the framers. For example, in 
Grubbs, the Florida Supreme Court 
held that a probation condition 
requiring a probationer to submit toa 
search at any time by any law 
enforcement officer was unconstitu- 
tional. In construing Article I, §12 the 
court noted: 

Article I, Section 12, of the Florida 
Constitution...is more restrictive than its 
federal counterpart...The last sentence is an 
express constitutional exclusionary rule as 
distinguished from the federal rule which 
exists by case decision. 373 So.2d at 909 
(emphasis supplied). 

Likewise, in Taylor v. State, 355 
So.2d 180 (Fla. 3d D.C.A. 1978), the 
court noted the clear distinction 
between the federal and Florida 
exclusionary rules: 


[E]ven if the federal exclusionary rule is 
changed, this in no way affects the fifty year 


old rule in Florida that evidence seized in 
violation of Article I, Section 12 of the Florida 
Constitution is inadmissible in evidence. 355 
So.2d at 184. 

The Second District Court of 
Appeal, however, in Dornau v. State, 
306 So.2d 167 (Fla. 2d D.C.A. 1974) 
limited the scope of the state’s 
exclusionary rule when it said that 
Article I, §12: 


[W]as merely intended to incorporate 
expressly the exclusionary rule first promul- 
gated in Weeks v. United States, and made 
binding on the states in Mapp v. Ohio. 
Certainly,...there was no intent to enlarge the 
exclusionary rule. 306 So.2d at 169-170. 


The court relied upon the 
commentators remarks on_ that 
section to support its ruling. But the 
commentator inaccurately cited 
Mapp and Weeks as the Florida 
source for the exclusionary rule, since 
neither case was mentioned in the 
debates. Moreover, when Florida 
adopted the exclusionary rule, it was 
based upon an interpretation of its 
constitution. Additionally, as the 
debate on the exclusionary rule 
discloses, the commission intended 
to move beyond the limits of the 
federal rule and strengthen the 
Florida rule by elevating it to the 
status of a fundamental state law. 


Dornau, therefore, restricted the 
state constitutional exclusionary rule 
more than prior case law indicated or 
the framers intended.’ Further, 
subjecting the state’s constitutional 
nile to constant judicial scrutiny puts 
it on a roller coaster the framers 
never intended the state to ride. 
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CRIMINAL LAW 


MR. JUSTICE ROBERTS: The 
exclusionary rule should not continue to hang 
in this state on the slender thread of case law. It 
should be written into the Constitution of this 
state, the organic law. (4 C.R.C. 291) 


MR. FRIDAY: It’s entirely possible that over 
a period of time a repeated erosive action such 
as this might eventually wear down the 
substantive law, the case law, the point that 
these could be used; and if we write it into the 
Constitution, then it is clear. (4 C.R.C. 288) 


MR. JUSTICE ROBERTS: We simply have 
to say to the police officer, “If you violate this 
sacred right you cannot use the evidence.” But 
I cannot assure you, Mr. O'Neill, that that will 
always be the case law in Florida. If I could 
assure you of that, it would be a different 
situation; but since I cannot assure you that the 
case law will not change in three or five or ten 
years, then I say to you if you pursue your 
motion and have it adopted, you are taking 
from the innocent citizens of this state the only 
weapon that they have to enforce their organic 
right to privacy. (4 C.R.C. 293) 


If Article I, §12 is the same as the 
federal standard, then Article I, §12 
changes every time the United States 
Supreme Court discusses the fourth 
amendment’s exclusionary rule. 
Carried to the extreme, the Florida 
exclusionary rule would cease to exist 
once the United States Supreme 
Court does away with the federal 
rule. Such blind obedience to federal 
law, especially when it is 
unnecessary, abdicates the state’s 
right to determine its own law and 
define the freedom it believes its 
citizens need. See Herb v. Pitcarin, 
324 U.S. 117, 125-126 (1945). Such 
obedience frustrates not only the 
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intent of the framers and places 
Florida’s exclusionary rule once 
again at the mercy of judicial 
construction, but denies its historical 
independence of the federal rule. 

The United States Constitution, of 
course, does not set the standard of 
human rights for all states to strive to 
achieve, but it is a threshold from 
which all states should proceed. 
Consequently, some state courts 
have interpreted their state 
constitutions in a manner which 
affords greater protection of 
individual rights than those afforded 
by the Supreme Court through the 
federal constitution. For example, in 
People v. Disbrow, 545 P.2d 272 
(Cal. 1976), the California Supreme 
Court declined to follow the United 
States Supreme Court decision in 
Harris v. New York, 401 U.S. 222 
(1971): 


We pause...to reaffirm the independent 
nature of the California Constitution and our 
responsibility to separately define and protect 
the rights of California citizens despite 
conflicting decisions of the United States 
Supreme Court in interpreting the federal 
constitution. 545 P.2d. at 280-281. 


Likewise, in State v. Johnson, 346 
A.2d 66 (N.J. 1975), the New Jersey 
Supreme Court held that Article I, 
paragraph 7 of the New Jersey 
Constitution imposed a_ higher 
standard than the fourth amendment 
even though the language of that 
section was identical to that of the 
fourth amendment. Florida also 
occasionally has refused to follow the 
federal lead and has broadened the 
protections mandated by the federal 
constitution, see Grubbs, supra. 

State constitutions, in short, are 
independent sources of liberty and 
should be interpreted to accord its 
citizens as much freedom as the state 
can afford. As Justice Brennan has 
said: 

State constitutions are fonts of individual 
liberties, their protections often extending 
beyond those required by the Supreme 
Court’s interpretation of federal law. The legal 
revolution which has brought federal law to 
the fore must not be allowed to inhibit the 
independent, protective force of state law— 
for without it, the full realization of our 
liberties cannot be guaranteed. Brennan, State 
Constitutions and The Protection of 


Individual Rights, 90 Harv.L.Rev. 489, 491 
(1977). 


Thus, despite the ruling of the 
United States Supreme Court in such 
cases as Rakas, Salvucci and 
Rawlings, limiting application of the 
federal exclusionary rule, Florida’s 
rule remains unaffected. Either by 
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relying upon its historical roots or its 
constitutional origin, Florida has an 
exclusionary rule independent of 
federal law; and although it has been 
rarely used, the time is ripe to call it to 
active duty.!! 


1 Weeks v. United States, 232 U.S. 383 
(1914). 

2 Silverthorne Lumber Company v. United 
States, 251 U.S. 385 (1920). 

3 See generally, The Exclusionary Rule 
Debate, spec. reprint, Judicature (1979). 

4 See Oaks, Studying the Exclusionary Rule 
in Search and Seizure, 37 U.Cu.L.Rev. 665 
(1970). 

5 439 U.S. at 139. 

6 “The right of the people to be secure in 
their persons, houses, papers and effects 
against unreasonable searches and seizures, 
and against the unreasonable interception of 
private communications by any means, shall 
not be violated. No warrant shall be issued, 
except upon probable cause, supported by 
affidavit, particularly describing the place or 
places to be searched, the person or persons, 
thing or things to be seized, the communica- 
tion to be intercepted, and the nature of the 
evidence to be obtained. Articles or 
information obtained in violation of this right 
shall not be admissible in evidence” (emphasis 
supplied). 

Florida is the only state which has a 
constitutionally mandated exclusionary rule. 
Louisiana has a limited exclusionary rule 
granting standing to anyone against whom 
illegal evidence is offered. La.Const. art. I, §5 
(1974). Michigan, on the other hand, has an 
anti-exclusionary rule, Micu.Const. art. I, §11 
(1963). 

7 A copy of the transcript of the debate on 
the proposed constitution is located at the 
University of Florida Law School Library. 
Another copy may be located at the State 
Archives in Tallahassee. The exclusionary rule 
debate is located in Volume 4 of the transcript 
and references to that debate will be cited as 4 
C.R.C. 

8 439 U.S. at 134. 

® By doing so, the federal courts are 
returning the common law collateral source 
rule. Adams v. New York, 192 U.S. 585 (1903). 
During the course of a trial, according to that 
rule, the court would not stop a trial to inquire 
into the collateral issue of how competent 
evidence was obtained. Weeks, however, 
limited this rule by allowing an aggrieved 
party the right to challenge the police action 
prior to trial. 

10 See Norman v. State, 388 So.2d 613 (Fla. 3d 
D.C.A. 1980) for another restrictive 
interpretation of Florida’s exclusionary rule. 

'' In November 1980 Florida created a 
constitutional right to privacy. What impact 
this will have upon Florida’s search and seizure 
law is uncertain (see Cope, To Be Let Alone: 
Florida’s Proposed Right Of Privacy 6 
Fia.St.U.L.Rev. 673 and Cope, A Quick Look 
at Florida’s New Right of Privacy 55 Fia.B.J. 
12 (Jan. 1981). It is, nevertheless, some 
evidence that the attitude of the people of 
Florida toward police misconduct has not 
changed since 1968. 
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ENVIRONMENTAL LAW 


Riparian rights to 
navigable waters 


By |. Henry Dean 


Riparian property owners are a 
privileged group of landowners in 
Florida. What makes them “riparian” 
is that they own property bordering a 
navigable body of water.! What 
makes them “privileged” is that they 
enjoy certain rights with respect to 
navigable waters in addition to those 
rights enjoyed by the public at large. 
The strict definition of riparian 
owner is “one who owns land on the 
bank of a river.” An owner of land 
abutting a large lake or tidal water 
exercises his “littoral rights” but the 
terms may be used coextensively, 
and will be here. 

This article focuses in part on the 
extent to which these riparian rights 
exist in Florida. But it is impossible to 
discuss riparian rights without first 
discussing the correlative topic of the 
state’s interest in the submerged 
lands upon which the riparian 
owner’s land borders. To determine 
the state’s interest in submerged 
lands, one must consider whether a 
body of water is navigable, where 
state ownership ends and upland 
ownership begins, and existing 
powers exercised by the state to 
protect its sovereign submerged 
lands. 


Defining sovereign 
submerged land 


By virtue of its admission to the 
Union in 1845, the State of Florida 
became the owner of all the 


submerged lands under navigable 
water, not previously alienated, to be 
held in trust for the people of the 
Under this common law 


state.? 


concept of “public trust,” the state 
holds such lands to be used by the 
people for various activities, 
including commerce, navigation, 
fishing, boating and bathing. 

The title to all sovereign tidal 
submerged bottom lands and all 
coastal and intracoastal waters of the 
state and all submerged lands owned 
by the state by right of its sovereignty 
in navigable freshwater lakes, rivers 
and streams is vested in the Trustees 
of the Internal Improvement Fund.* 
The state has the right and duty to 
protect Florida’s natural resources 
and scenic beauty.‘ In addition, the 
Florida Constitution specifically 
provides that sovereign submerged 
lands may be sold only when the sale 
is determined to be in the public 
interest.5 


Navigable waters in Florida 
include all lakes, rivers, bays, harbors 
or other waters capable of practical 
navigation for useful purposes.® In 
Florida, the test used to determine 
whether a body of water is navigable 
or not is “similar if not identical to the 
federal title test.”’? In order to be 
declared navigable under this test, a 
body of water must be navigable-in- 
fact and meet the following criteria: 
(1) It must have been susceptible to 
navigation (2) for commerce (3) in its 
natural and ordinary condition (4) by 
any customary mode of trade or 
travel (5) at the date Florida was 
admitted to the Union (March 3, 
1845). 

Furthermore, whether a particular 
body of water was navigable at the 
time of the state’s admission to the 
Union vesting title to submerged 
lands in the state is a federal question 
which, because of the need for 
uniformity, must be determined 
under federal standards of 
navigation. A body of water in 
Florida is susceptible to navigation 
for commerce if it has a sufficient 
capacity and volume of water to float 
the country’s products (logs, for 
example) to market. A body of 
water continues to be navigable even 
though occasional obstructions or 
periodic cessation of navigability 
causes the body of water to lose its 
navigable characteristics.? Factors 
considered by the State of Florida 
before asserting ownership in a body 


of water are its size, length, depth 
and width, whether the body of 
water was meandered and what use 
was being made of the body of water 
at the time Florida entered the 
Union. The meander line is a factor 
to be considered when the 
navigability of a nontidal body of 
water is in question. 

Shortly after the United States 
acquired Florida, federal surveyors 
established meander lines around 
those lakes determined to be 
navigable in fact. In Florida, the 
presence of a meander line on a 
survey plat creates a rebuttable 
presumption of navigability.!® 
Conversely, absence of a meander 
line on the survey plat of a body of 
water creates a rebuttable 
presumption of nonnavigability,!! 
although this presumption may be 
overcome by factual evidence. 

Assuming a body of water is 
deemed navigable and state owned, 
the next question to be addressed is 
where the boundary line is located 
dividing state-owned land from 
upland riparian property. By 
statutory definition submerged lands 
are publicly owned lands below the 
ordinary high water line of 


I. Henry Dean, Tallahassee, is counsel for 
the Board of Trustees of the Internal 
Improvement Trust Fund and a graduate of 
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ENVIRONMENTAL LAW 


freshwaters and below the mean high 
water line of saltwaters extending 
seaward to the outer jurisdiction of 
the state.'"2 The boundary line 
between sovereign submerged lands 
and private uplands is therefore 
either the Mean High Water Line 
(MHWL) or the Ordinary High 
Water Line (OHWL). 

The MHWL is the intersection of 
the tidal plane of mean high water 
with the shore. “Mean High Water” is 
defined as the average height of the 
high waters over a 19-year period.'® 
The MHWL is the boundary even 
though a meander line exists with 
respect to that body of water. 
However, the Florida courts have 
held that when the MHWL is 
impossible to locate, and a meander 
line had been established and could 
be located, the meander line is the 
boundary between the sovereign 
submerged land and the riparian 
upland.!4 

The OHWL of inland lakes and 
rivers is determined by examining 
beds and banks and ascertaining 
where the presence and action of the 
water are so common and usual over 
a continuous period of years that the 
bed is of a character distinct from 
that of the banks. F.S. §253.151 
established a methodology for 
locating boundary lines in nontidal, 
freshwater meandered lakes. 
Despite the fact that this statute was 
declared unconstitutional in 1976,'* it 
still appears in the Florida Statutes. 


Obviously water boundaries do 
not remain static. Early Anglo-Saxon 
law referred to estates abutting 
sovereignty submerged lands as 
“movable freeholds.” The effects of 
accretion, reliction, avulsion and 
erosion on the shoreline must be 
considered in determining 
ownership. Accretion is the gradual 
and imperceptible depositing of 
solid materials from the water, such 
as mud, sand or sediment along the 
shore of the riparian upland. Title to 
the soil formed by natural accretion 
is vested in the upland riparian 
owner.!’ A deed to an upland parcel 
of land without specific reference to 
accretion carries with it title to any 
accretion attached unless a specific 
contrary intent is shown.'® In one 
Florida case dealing with accretion, 
the court held that accreted land 
extending laterally from upland 
property inured to the upland owner 
even though the lateral extension cut 
off another riparian owner’s direct 
access to a particular body of 
water.!® This principle is apparently 
unique to Florida. 

Where accretion is caused by the 
installation of public works projects, 
title to any accretions to uplands 
remains in the state.2° However, this 
statute may not be applied to vest 
title in the state where land was 
created by artificial accretion before 
the statute took effect in 1965.2! 

Reliction is the term applied to 
land formerly covered by water but 
which has become uncovered by 
recession of the water from the land. 
As with accretion, title to the new 
upland vests in the riparian owner. 
An exception to this rule, however, 
occurs when the reliction is a result of 
government drainage operations.?2 

Avulsion is a sudden and 
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perceptible loss or addition to land 
by some sudden or violent action of 
nature, for example a_ hurricane. 
Under these circumstances the pre- 
avulsion mean high water line 
remains the boundary between state 
land and riparian upland. In Florida, 
there is a presumption that accretion 
as opposed to avulsion caused the 
shoreline to change and a party 
asserting a change was caused by 
avulsion has the burden of proof to 
show otherwise.” 

Erosion is the opposite of accretion 
and is also called submergence. It is 
the gradual washing away of upland 
by operation of the currents or tide. 
This shifts the MHWL inland, and 
title to the newly covered land vests 
in the state. 


Sovereignty land management 


The Board of Trustees of the 
Internal Improvement Trust Fund is 
authorized and directed to 
administer all state-owned lands. It is 
responsible for the creation of an 
overall and comprehensive plan for 
development concerning the 
management and disposition of 
state-owned lands so as to ensure 
their maximum benefit and use.*4 

Prior to the Environmental 
Reorganization Act of 1975,%5 the 
Trustees of the Internal Improve- 
ment Trust Fund processed applica- 
tions for dredge and fill permits 
pursuant to F.S. §§253.123 and .124. 
However, pursuant to Chapter 75-22, 
dredge and fill permitting 
procedures were transferred to the 
Department of Environmental 
Regulation [DER]. Applications are 
now processed pursuant to Florida 
Administrative Code, Ch. 17-4.29. 
The standards for granting or 
denying dredge and fill permits have 
been challenged and found constitu- 
tionally sound.%6 

Nevertheless, it has been judicially 
recognized that the Trustees of the 
Internal Improvement Trust Fund 
have broad discretion to grant or 
deny uses of state-owned land, and 
absent manifest abuse, such 
discretion will not be disturbed.?’ 
Therefore, although DER processes 
dredge and fill permit applications, 
the Trustees of the Internal Improve- 
ment Trust Fund must still grant 
separate authorization for the use of 
sovereignty submerged lands prior 
to the issuance of any state permit 
approving such Also, the 
Trustees of the Internal Improve- 
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ment Trust Fund, as the owners of 
state lands, are vested with the 
authority to hear and decide appeals 
of decisions of DER under Chapter 
953.29 

Rules and regulations for the 
management and disposition of 
sovereignty submerged lands are 
contained in Chapter 16C-12, Florida 
Administrative Code.*° Applications 
to purchase lands riparian to uplands 
may be made by the riparian owner 
only.*! Sales of lands not riparian to 
uplands (i.e., sovereignty islands, 
sandbars, flats exposed at high or low 
tide and other similar land not 
contiguous to stable uplands) shall be 
by competitive bid.*? 

Title to lands filled or developed 
prior to May 29, 1951, (prior to June 
11, 1957 in Dade and Palm Beach 
Counties) is vested in the upland 
owner and the Trustees are required 
to issue a disclaimer to the upland 
owner upon proper application.** 

Quitclaim deeds to clear title to 
sovereignty lands filled after May 29, 
1951, but prior to June 11, 1957 
(except Dade and Palm Beach 
Counties) may be obtained from the 
Trustees upon payment of the 
appraised value of the parcel in its 
unfilled state prior to June 11, 1957.4 

Although easements across 
sovereignty lands for public or 
private purposes may be granted at 
the discretion of the Trustees,®5 
certain uses of sovereignty land 
require leases from the Trustees of 
the Internal Improvement Trust 
Fund.** These include leases for 
commercial/industrial docking 
facilities (except those less than 500 
sq. ft. or those in existence prior to 
March 10, 1970), aquaculture leases, 
oil and gas leases, and oyster leases. 


The Florida Legislature has 
recognized that there are certain 
areas of state-owned submerged 
land that because of their exceptional 
biological, aesthetic and scientific 
value should be preserved essentially 
in their natural condition for the use 
and enjoyment of the citizens of the 
state.37 There are a total of 34 such 
aquatic preserves designated within 
F.S. Ch. 258. The Trustees of the 
Internal Improvement Trust Fund 
have promulgated rules pursuant to 
Ch. 120, to provide for the regulation 
of activities within Florida’s aquatic 
preserves.*8 

The authority of the state to 
protect its interest in sovereign 
submerged lands is extensive. Before 


discussing the various rights enjoyed 
by a riparian owner, it should be 
noted that such rights are subject to 
lawful regulation by the state in the 
public interest, and subject to the 
authority of Congress with respect to 
commerce and navigation. 


Rights of riparian owners 


Riparian landowners, of course, 
are entitled to the same rights as the 
general public with respect to 
navigable waters. Those _ rights 
include commerce and navigation, 
fishing, boating and bathing. There 
are also certain rights attributable to 
ownership of upland bordering on a 
navigable body of water. These 
riparian rights, incident to navigable 
waters, are appurtenant to and 
inseparable from the riparian land. 
These rights generally pass with the 
conveyance of the property, 
although they may be reserved by 
dedication or easement.*° 

They include the right to ingress 
and egress, the right to an 
unobstructed view of or over the 
water, the right to a reasonable use of 
the water for domestic purposes, the 
right to have the water kept free from 
pollution, the right to protect riparian 
property from injury or trespass by 
the improper use of the water for 
navigation, the right to prevent 
obstruction to navigation or unlawful 
use of the water or submerged land 
that restricts the riparian owner from 
the use of his property, and a 
qualified right to build structures in 
front of riparian property to facilitate 
the use of the waters. 

A riparian owner has_ those 
exclusive rights necessary for the use 
and enjoyment of the riparian 
property and any lawfully 
conducted business on the property. 
However, the rights must be 
exercised so as to not injure others.*! 
Furthermore, no riparian owner has 
the exclusive right to do business in 
the public waters in front of his land; 
such a right with respect to 
commerce and navigation belongs to 
the public at large.42 The riparian 
right of ingress and egress to the 
water means the riparian owner must 
be permitted direct and unobstructed 
access, over the foreshore and tidal 
waters, to and from the channel.‘ 

The riparian owner's right to erect 
structures on the submerged lands 
between the shore and the channel is 
not absolute. If erection of a structure 
encroaches upon sovereign property 
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ENVIRONMENTAL LAW 


the state may consent or acquiesce in 
allowing a riparian owner to build 
structures to facilitate access to and 
use of the waters. The privilege to 
erect structures is, however, subject 
to the superior right of the public to 
make use of the waters for navigation 
and commerce and also subject to 
valid state regulation as previously 
discussed. 

As noted above, those rights 
exclusive to riparian owners may not 
be exercised so as to injure the lawful 
rights of others. For example, a 
riparian owner may not obstruct or 
unreasonably impede the navigation 
and commerce of others or 
monopolize such activities.44 On the 
other hand, the riparian owner has 
the right to enjoin the unlawful use of 
public waters by others when special 
injury is caused to the use and 
enjoyment of the riparian property. 

Riparian rights which have been 
treated as property rights as 


previously mentioned are subject to 
governmental regulation. However, 
those special rights may not be taken 
away from the riparian owner by 
governmental authority without due 
process and just compensation.*® 
Nevertheless, a riparian owner is 
entitled to compensation only where 
the state regulation substantially 
impairs and infringes upon the 
owner's riparian rights. For example, 
where the owner's right of ingress 
and egress or right to unobstructed 
view is only slightly disturbed no 
compensation is required. 

If the riparian owner can recognize 
and respect the public’s interest in 
protecting the navigable waters of 
the state while, concomitantly, 
regulatory agencies can recognize 
the riparian owner's right to 
constructive uses for his waterfront 
property, these interests need not 
necessarily conflict. 
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TAX LAW NOTES 


The Installment Sales 
Revision Act of 1980 


By Jerald David August and 
Steven N. Fayne 


The Installment Sales Revision Act 
of 1980, as signed into law by 
President Carter on October 19, 
1980,! completely overhauled the tax 
rules for reporting installment sales 
of real property and casual sales of 
personal property.2 The tax rules 
governing these sales by persons who 
regularly sell personal property on 
the installment plan (dealers) remain 
basically unaltered, except for 
changes relating to dealers who 
report income on the accrual method 
of accounting.’ 

The Act focuses on former $453, 
which allowed a taxpayer to report 
gain realized in a deferred payment 
transaction in a manner keyed to 
receipt of the deferred payments. 
Former $453, if applicable, rescued a 
taxpayer who would otherwise have 
been required to report the total 
amount of gain realized in the year of 
sale when the taxpayer might not 
have received sufficient payments 
from the sale to satisfy the 
corresponding tax liability. 

The Act also simplifies 
qualification under §453, widens its 
availability and corrects certain 
abuses in its application. 

This column will review the salient 
provisions of the Act emphasizing 
departures from former tax law. A 
discussion of the merits of the Act is 
reserved for a future writing. 


Rigidity of former §453 


Generally, a taxpayer who sold 
property for payment deferred past 
the close of his taxable year could 


only defer recognition of the gain 
realized by electing to be taxed 
under the installment reporting 
method prescribed in former $453.4 
This section applied to transactions 
involving dealer sales, real property 
sales and casual sales of personal 
property in excess of $1,000. To 
qualify, a nondealer taxpayer had to 
make a timely election on his return 
to be taxed on the installment 
reporting method. In _ addition, 
extreme care had to be taken to 
ensure that: 


1. The payments received from 
the purchaser other than certain 
evidences of indebtedness did not 
exceed 30 percent of the selling price 
(“30% ceiling”); 

2. The purchase price was 
payable in two or more installments 
in two or more taxable years from the 
sale date (“Two-payment rule”); 


3. The amount of the selling price 
for the sale of personal property 
exceeded $1,000; and 


4. The selling price was not 
contingent on a future event.® 


Strict adherence to the formality of 
former §453 was necessary if a 
taxpayer was to achieve deferred 
recognition of gain. The well-advised 
taxpayer successfully electing under 
former §453 would spread the 
payment of the income tax resulting 
from a deferred payment sale over 
the period during which payment of 
the sales price was received. Under 
former §453, gain from a qualifying 
sale was reported in each taxable 
year that payments were received in 
proportion to the gross profit ratio.” 
The balance of each payment 
represented a tax-free return of 
capital (basis). This method of 
reporting gain alleviated the possible 
liquidity problems which arose from 
the bunching of gain in the year of 
sale when a portion of the selling 
price had not been actually received. 


The taxpayer, thinking he had 
structured a transaction qualifying 
for the installment reporting method 
under former §453, could 
unknowingly violate a requirement 
with the result that the entire amount 
of gain realized would have to be 
recognized in the year of sale.® 


Qualification under §453 


Former §453 has been repealed 
and replaced with the following 


three sections: (1) §453, which 
contains rules for the installment 
sales of real property and casual 
installment sales of personal 
property; (2) §453A, which contains 
the rules governing dealer 
installment transactions in personal 
property; and (3) §453B, which 
contains the rules governing disposi- 
tions of installment obligations. 
Qualification for the installment 
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sales method of reporting gain no 
longer involves any guesswork. The 
section has been redrafted to ensure 
that any taxpayer can avail himself of 
its benefit. 

Highlighted below are the changes 
made in qualification from the old 
law for sales of real property and 
casual personal property.® 


e Removal of election. The 
installment sales method is 
automatically available whenever 
payment of the sales price is 
deferred. A taxpayer will report gain 
from a transaction based on the same 
ratio determined under old law by 
placing gross profit over the total 
contract price to determine the 
amount of gain to be reported in the 
year a payment is made. 

A taxpayer may prefer not to have 
a deferred payment sale taxed on the 
installment reporting method. Such a 
situation might occur if a taxpayer 
has sufficient losses in the year of the 
deferred payment sale to offset the 
total amount of gain to be realized 
from the deferred transaction.!° A 
taxpayer, for example, might prefer 
to recognize all the gain in the year of 
the sale rather than reporting it in the 
year when payments are made to 
take advantage of expiring loss 
carry-forwards.!! 

The Act, in contemplation of this 
and other situations where the 
installment reporting method may 
not be advantageous, provides that a 
taxpayer may elect not to be taxed 
under §453 pursuant to regulations 
which will be promulgated in the 
future.'? The election, if made, is 
irrevocable unless the Internal 
Revenue Service consents to a 
revocation. 

e Elimination of 30% ceiling. The 
Act eliminated the 30 percent ceiling 
in order to qualify for the installment 
reporting method, which require- 


ment, by far, presented the greatest 
hinderance to structuring a 
successful installment sale. The 
problem of the 30 percent ceiling 
requirement often appeared in the 
real estate area. There, regulations 
provided (and still provide) that 
when real property is sold subject to 
an existing mortgage or the mortgage 
was assumed by the buyer, the seller 
was treated as receiving a payment 
of the selling price in the year of sale 
to the extent that the mortgage at the 
time of the sale exceeded the seller’s 
Such “phantom” payment 
could push the total amount of 
payments received in the year of sale 
past the 30 percent ceiling.'* 

For this reason, a seller would 
structure a “wrap-around” mortgage, 
by which the seller would continue to 
make payments on the existing 
mortgage directly to the lender from 
payments made pursuant to a “wrap- 
around” mortgage given by the 
buyer to the seller. This technique to 
side-step the 30 percent ceiling 
requirement met with resistance 
from the Internal Revenue Service.'5 
Although the issues underlying the 
“wrap-around” mortgage have not 
been preempted by the Act, the 
“phantom” payment problem has 
been eliminated. 


Example 1: X sells real property for $100,000, 
receiving $29,000 cash and an installment note 
requiring payment of the balance of the 
purchase price over five years. In addition, 
assume that X is deemed to have received a 
$5,000 payment because of the amount that his 
existing mortgage exceeds his basis in the real 
property. X’s sale qualifies for the installment 
reporting method. 

e Elimination of two-payment 
rule. The Internal Revenue Service 
had determined that installment 
method reporting was unavailable if 
a taxpayer sold real property in one 
year receiving no payment and in 
another year received a lump sum 
payment.!6 

The Act eliminates the 
requirement that a sale must be for 
two or more payments in two or 
more taxable years. For example, if a 
seller received no down payment 
and the entire balance from the sale 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 


1317 Poinciana Ave. 
FORT MYERS, FL 33901 


(813)334-0810 
If no ans. call (813)334-1338 


254 THE FLORIDA BAR JOURNAL/MARCH 1981 


in five years, he will report the gain 
realized in the transaction in the year 
of payment—the fifth year. 

e Elimination of $1,000 sales 
requirement. Congress believes that 
the requirement that a casual sale of 
personal property be for a selling 
price in excess of $1,000 to qualify for 
installment method reporting was 
unnecessary and eliminated the sales 
price requirement. 


e Contingent sales permitted. 
Section 453 permits installment 
method reporting for sales which 
involve a contingent selling price. A 
contingent sale would arise in the 
following context: 

Example 2: X sells stock in A corporation for 
a price based on the earnings of A corporation 


for the next five years. A corporation is a 
recently formed corporation with no past 


earnings history. 

In the facts described above, 
installment method reporting was 
unavailable under former §453. The 
taxpayer, under old law, would 
either recognize all the gain in the 
year of the sale determining as 
accurately as possible his sales price 
or, alternatively, and more likely, 
because the stock had no readily 
ascertainable fair market value, treat 
the transaction open.'? When 
payments were made the taxpayer 
would first recover his basis and then 
report gain.'§ Such an accounting 
procedure encouraged a taxpayer to 
categorize a transaction as 
contingent in order to obtain this 
favorable method of accounting. 

The Act provides that regulations 
are to be promulgated to enable 
contingent sales to qualify for the 
installment method of reporting. The 
Committee Reports expect that the 
“four corners” of the contract 
agreement will be scrutinized to 
determine a maximum selling price. 
Where, as in the example above, the 
sales price is indefinite and no 
maximum selling price can be 
determined, Congress intends that 
the basis of the property would be 
recovered ratably over the fixed 
period that payments are to be made 
rather than allowing full recovery of 
the basis prior to recognition of any 
gain.!® 


Definitional changes in 
concept of payment 


The Act continues most of the 
basic concepts of installment method 
reporting. Gain from installment 
sales will continue to be recognized 
in any taxable year when payments 
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are received in the same proportions 
as gross profit from the sale bears to 
the total contract price. 

Whether payment has been made 
in the year of deferred payment sale 
has been a major issue in the area of 
the installment reporting method.” A 
payment under the Act and old law 
does not include the receipt of most 
evidences of indebtedness given by 
the person acquiring the property.*! 
Prior to the Act, litigation arose over 
the form of security that could be 
pledged to secure the buyer's 
indebtedness.*2 The more 
“marketable” the security, the closer 
the security itself came to being 
characterized as a “payment.”** The 
Act does not resolve this issue, but 
does remove as a candidate for 
payment characterization third party 
guarantees of the buyer’s note.*4 

In the area of like-kind exchanges 
of property as defined in §1031(b), 
the problem of what constituted 
payment existed prior to the passage 
of the Act. Under prior law, a 
taxpayer could sell property on an 
installment basis receiving the 
indebtedness of the buyer plus like- 
kind property. The Internal Revenue 
Service took the position, however, 
that for purposes of installment sale 
reporting, the like-kind property 
constituted payment in the year of 
sale and had to be included in the 
gross profit ratio.*® The Act prohibits 
characterizing like-kind property 
received in an installment sale as a 
payment and eliminates considera- 
tion of this property in computing the 
gross profit ratio.2* According to the 


Committee Reports, the taxpayer's 
basis in the property transferred will 
first be allocated to the like-kind 
property received and any remaining 
basis will be used to determine the 
gross profit ratio.?’ 

The Act also leaves intact other tax 
consequences applicable prior to its 
passage. For example, interest will 
continue to be imputed under 
deferred payment sales where either 
no or minimal interest is stated in the 
sales contract.28 Moreover, the 
recognition of losses from the sale or 
exchange of property for deferred 
payments is unaffected by the Act. 


Related party sales in general 


Prior to the Act, foresighted tax 
advisors had generally succeeded in 
employing the installment sales 
provisions to sales of appreciated 
property between family mem- 
bers.2 Interposed as a preliminary 
step to a subsequent sale to an 
unrelated third party, the “related 
party sale” has had the dual objective 
of deferring gain recognition to the 
initial seller, usually a high bracket 
taxpayer, while allowing a family 
member-purchaser to convert the 
appreciation in the asset into cash 
without an additional tax cost.*° This 
conversion potential is maximized 
where the subject property consists 
of marketable assets such as stocks or 


securities listed on a_ national 
exchange.”! 
Example 3: F, sole stockholder of A 


corporation, wants to sell all of his A stock to B 
corporation for $10x. His cost basis in the 
shares is $lx. Instead of selling the stock 


directly to B, F sells such stock to his son, S, for 
$10x (first sale), and F receives $2x in cash and 
a five-year installment note. In the same year, 
S sells the stock to B for the same price (second 
sale) and incurs no gain on the transaction 
regardless of whether the entire consideration 
is paid in cash at the closing. Thereafter, S 
continues to make installment payments on the 
F, who reports his gain of $9x over the entire 
five-year period under the _ installment 
method. 

In opposition to the related party 
sale, the Internal Revenue Service 
has attempted to collapse the two 
sales and charge the initial seller with 
the receipt of all payments that were 
either received directly from the 
family member or constructively 
from the unrelated “second” 
purchaser.*? Such a finding would 
invariably violate the former 30 
percent ceiling.** Generally, the 
government's efforts in this area have 
been unsuccessful where the initial 
seller did not have sufficient control 
or enjoyment over the proceeds from 
the second sale. 

In light of judicial reluctance to 
fully embrace the government's 
position, Congress entered this area 
of “unwarranted tax avoidance” by 
limiting the use of the installment sale 
provisions for sales between related 
parties. Pursuant to the Act, a 
person who sells property (“first 
disposition”) to a “related person”** 
and within two years the related 
person resells (or disposes of) such 
property (“second disposition”), 
then the initial seller will recognize 
gain upon the resale to the extent of 
the lesser of: (i) the amount realized™ 
from the second disposition, or (ii) 
the excess of the total contract 
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price®® of the first disposition over 
the aggregated payments previously 
received from the first disposition.* 
Thereafter, payments the initial 
seller receives from the related 
person are recovered tax free until 
such payments equal the amount the 
initial seller was required to 
recognize as a result of the second 
disposition.*! 

Example 4: Assuming the facts in Example #3, 
F’s gain in the year of sale will be $9x by virtue 
of the related party sale rule. 

The Act contains four major 
exceptions to the related party sale 
provisions: (1) redemptions by a 
corporation of its stock are not “first 
dispositions’;#3 (2) involuntary 
conversions or condemnations under 
§1033 are not “second dispositions”’;*4 
(3) any transfer of property after the 
death of either the initial seller or the 
related person is not a “second 
disposition”; and (4) any resale is 
not a “second disposition” where the 
taxpayer can establish to the Internal 
Revenue Service's satisfaction that 
both the first and second dispositions 
did not have tax avoidance as one of 
its principal purposes.‘ 

Under §453(e)(8), the statute of 
limitations for assessing a tax under 
the related party sale rule does not 
expire until two years after the initial 
seller files a notice of a second 
disposition with the Internal 
Revenue Service. The Committee 
Reports acknowledge that a 
“protective notification” may be 
filed where there is question whether 
a “second disposition” occurred. 
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Related party sale — 
depreciable property 


Pursuant to the Act, sales of 
depreciable property between 
certain related persons no longer 
qualify for installment sale 
treatment.47 This new provision is 
designed to prevent a_ related 
purchaser from acquiring a step-up 
in basis for depreciable property 
prior to the seller’s recognition of the 
total gain for tax purposes. Thus, the 
Act places the related seller of 
depreciable property on the accrual 
method, precluding the use of the 
installment method of reporting, and 
the total gain is taxed in the year of 
sale.‘ 


“Related persons” for purposes of 
this rule are defined in new §1239(b) 
and includes a taxpayer and his 
spouse, a taxpayer and an 80 percent- 
owned partnership or corporation, or 
partnerships and corporations 80 
percent of which are owned by the 
same individual.49 As under the 
general resale provision, the accrual 
method of reporting gain on related 
party sales of depreciable property 
will not be required where the 
taxpayer can satisfy the “no purpose 
of tax avoidance” standard.*° 


Corporate liquidations 


Prior to the Act, shareholders who 
received installment obligations in 
liquidation of a corporation were 
required to include the value of the 
notes in determining gain or loss 
under §331(a)(1). Often, the 
corporation would sell its assets 
within the 12-month period prior to 
completing the liquidation in order 
that such sale would not be subject to 
tax, with certain exceptions, under 
§337. When the installment 
obligation received from the asset 
sale was distributed to the 
shareholders, along with other 
corporate assets not readily 
convertible into cash, the 
shareholders were forced to pay tax 
on the entire gain without sufficient 
liquidity.*! 

Example 5: F, the sole shareholder in A 
corporation, received a five-year installment 
note worth $10x in redemption of all of his A 
stock, which has a basis of $1x, pursuant to a 
plan of complete liquidation. The note was 


received by the corporation from B 
corporation which purchased all of A 


corporation’s assets in a sale which qualified 
for nonrecognition under §337. F’s taxable 
gain on liquidation is $9x. 

In contrast to an asset sale- 
liquidation, shareholders could 


directly sell their stock for an 
installment note and report gain 
periodically as payments were 
received. 


Example 6: Assume the same facts as in 
Example #5 except that F sells his A stock 
directly to B corporation for $10x to be paid in 
equal installments over a five-year period. In 
the year of sale, F’s taxable gain is $1x. 


In an effort to establish greater 
parity between installment sales of 
stock and installment notes 
distributed in liquidation, transac- 
tions which at the shareholder level 
are economically identical, the Act 
permits shareholders who receive an 
installment obligation in liquidation 
from an asset sale which qualifies 
under §337 to defer recognition of 
gain until payments are received 
from the purchaser.®? In the event 
such liquidating distributions are 
received in more than one taxable 
year,®? the Act requires shareholders 
to file an amended return 
recomputing the prior year’s gain by 
reallocating a portion of their stock 
basis to the value of the installment 
obligation.*4 


This advantageous, shareholder- 
level provision is not available to the 
extent that the installment obligation 
received in liquidation is attributable 
to the sale of depreciable property 
where the purchaser and shareholder 
are “related persons” under 
§1239(b).55 Moreover, even if the 
purchaser and shareholder are not 
related under §1239 but their 
relationship is described under the 
broader guidelines under §453(f)(1), 
and the purchaser disposes of the 
acquired assets within the relevant 
two-year period, the related party 
sale rule previously discussed will 
apply causing the shareholder to 
accelerate the deferred portion of the 
gain realized on the _ installment 
note.*® 


Cancellation of 
installment obligations 


As under the former statute, an 
installment note satisfied at other 
than face value or otherwise 
distributed, sold, exchanged or 
disposed of, will generally constitute 
a taxable event to the holder of the 
obligation.*” In computing gain or 
loss on a disposition, the amount 
realized is used in cases of a sale, 
exchange, or satisfaction,®* while fair 
market value is employed for any 
other distribution of an installment 
obligation.®® 


= 


In Miller v. Usry,® a cancellation 
of an installment obligation was held 
to constitute a satisfaction other than 
at face value, and, since the amount 
realized in cancellation was zero, no 
gain was recognized on the 
transaction.®*! The Act reverses the 
holding in Miller requiring that the 
holder use the fair market value of 
the obligation as the amount 
realized.® In the event the obligor 
and obligee are related persons 
under §453(f)(1), the face amount of 
the note is considered the amount 
realized on the cancellation. 


Bequest of installment 
obligation to obligor 


Although in most instances the 
disposition of an installment 
obligation will cause an acceleration 
of tax on the deferred gain, no such 
acceleration occurs when an 
installment obligation is disposed of 
at death.® Instead, such transfer has 
been treated as income in respect of a 
decedent under §691 and the estate 
or legatee is taxed in the same 
manner as if the decedent continued 
to live and received payments under 
the obligation.*4 The application of 
this rule would result in leaving the 
deferred portion of the gain untaxed 
where the note was bequeathed to 
the obligor causing a merger of 
interest under the obligation. 

The Act reverses this result and 
now requires that the unreported 
gain be accelerated at the death of 
the holder of the installment 
obligation if the obligation is 
bequeathed to the obligor or other- 
wise cancelled by the personal 
representative of the  obligee’s 
estate. In this event, the estate is 
deemed to have made a taxable 
disposition of the note with the fair 
market value of the obligation 
constituting the amount realized. 
However, if the obligor and obligee 
are related under §453(f)(1), the face 
amount of the note is included in 
computing the income of the estate 
or legatee.® 


Foreclosures of real 
estate by estates 


Under prior law, §1038 afforded 
relief to sellers who foreclosed upon 
real estate in satisfaction of a 
purchase money indebtedness by 
limiting gain on the reconveyance to 
the lesser of: (1) the untaxed or 
deferred portion of the gain reported 
on sale; or (2) the excess of the fair 


market value of the property, plus 
cash received, over the previously 
reported gain.® 

In applying this rule, the Internal 
Revenue Service took the position 
that this section was not applicable to 
an estate, in the event it foreclosed or 
succeeded to the property as a 
successor in interest to the decedent, 
since the estate was not the same 
taxpayer as the “seller” for purposes 
of §1038.% The Act overrules the 
Internal Revenue Service’s 
pronouncement by amending the 
statute to include an estate or 
beneficiary as an eligible “seller” 
under §1038.% 


Conclusion 


The elimination by the Act of most 
of the former qualification require- 
ments for installment method 
reporting should provide a welcome 
relief to those who for one reason or 
another could not avail themselves of 
this tax accounting method. 
Although the Act has widened its 
availability, installment method 
reporting still contains many 
unresolved issues present under 
former law. Oo 


' P.L. 96-471 referred to hereinafter as the 
“Act.” The effective dates for various 
provisions of the Act appears in footnotes 
below. The Senate Finance Committee report 
on the Act (S Rep. No. 1000, 96th Cong. 2d 
Sess. 7 (1980)) is referred to hereinafter as the 
“Committee Report.” 

2 Former §453. “Section” refers to a section 

of the Internal Revenue Code of 1954, as 
amended. All references to §453, unless 
indicated otherwise, refers to §453 as amended 
by the Act. “Installment reporting method” 
refers to accounting method prescribed under 
§453. 
3 Section 453A governs the sale of personal 
property by dealers who report on the 
installment method. This column will not 
review the Act as it pertains to dealers. 

4 In this column the terms “installment sale” 
or “deferred payment sale” are used 
interchangeably. The terms refer to payments 
that are received pursuant past the close of a 
taxpayer’s accounting year. Prior to enactment 
of the Act transactions involving deferred 
payment sales in certain circumstances were 
reported as an open transaction utilizing the 
cost basis recovery method. See Burnet v. 
Logan, 233 U.S. 404 (1931) and footnote 16 
infra. See also Frank Cowden v. 
Commissioner, 289 F.2d 20 (5th Cir. 1961); 
Wingate E. Underhill, 45 T.C. 489 (1966). 

5 See former §453(b)(3) for evidences of 
indebtedness that a purchaser could not give. 
Guaranty or security for purchaser's 
obligations have created the problem that the 
security arrangement was payment in the year 
of sale. See e.g., J. Earl Oden, 56 T.C. 569 
(1971). 

6 Gralapp v. United States, 458 F.2d 1158 
(10th Cir. 1972). 
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7Gross profit ratio is the gross profit 
realized when all payments are received over 
the total contract price. See former §453(a). 

8 Sales made after October 19, 1980, in 
taxable years ending after that date will be 
governed by the Act. Moreover, when sales 
are made on or before October 19, 1980 in any 
taxable year ending after this date, the 30 
percent ceiling and the two-payment 
minimum requirements will not be applied to 
disqualify installment reporting under former 
§453. 
9 E.g., Pacific National Co. v. Welch, 304 
U.S. 191 (1938) holding that an income tax 
return filed which includes in gross income the 
entire gain from an installment sale cannot be 
amended to elect the use of the installment 
reporting method. 

© See I.R.C. §1211. 

" See I.R.C. §172(b). 

'2 Committee reports indicate that reporting 
the entire gain in gross income for the taxable 
year in which the sale occurs will operate as an 
election not to have installment sale reporting 
apply. 

13 Treas. Reg. §1.453-4(c). 

'4 See Stonecrest Corp. 24 T.C. 659 (1955), 
nonacq., 1956-1 C.B. 6. 

'5 See Voight, 68 T.C. 99 (1977), affd. per 
curiam 80-1 USTC Para. 9310 (5th Cir. 1980). 

'® Rev. Rul. 69-462, 1969-2, C.B. 107, 
amplified by Rev. Rul. 71-595, 1971-2 C.B. 223. 
Upheld in Baltimore Baseball Co., Inc., v. 
United States, 481 F.2d 1283 (Ct. Cl. 1973). 

7 To treat the transaction “open” means that 
the taxpayer does not compute the amount 
realized in the year of sale. Burnet v. Logan, 
233 U.S. 404 (1931). See, however, Warren 
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TAX LAW NOTES 


Jones Company, 60 T.C. 663 (1973). 

18 For an insightful analysis of the abuse 
prevelant in the contingent sale area see JOINT 
Report ON H.R. 3899 SIMPLIFICATION OF 
INSTALLMENT SALE REPORTING prepared by 
Tax Section of New York State Bar Association 
(July 27, 1979). 

19 Committee Reports—sales subject to a 
contingency. 

20 Issue often arises where mortgage and 
other liabilities are involved. See e.g., United 
States v. Marshall, 241 F.Supp. 30 (S.D. Calif. 
1964), aff'd 357 F.2d 294 (9th Cir. 1966) Irwin 
v. Commissioner, 290 F.2d 91 (5th Cir. 1968). 

21 7.R.C. §453(f)(3), (4) & (5); former 
§453(b) (2) & (3). 

22 See Everett v. Pozzi, 49 T.C. 119 (1967). 

23 See J. K. Griffith, 73 T.C. No. 76 ( Feb. 28, 
1980). 

24 T.R.C. §453(f)(3). 

25 Rev. Rul. 65-155, 1965-1 C.B. 356; Clinton 
H. Mitchell, 42 T.C. 953 (1964). 

26 T.R.C. §$453(f) (6). 

27 Committee Reports—receipt of like-kind 
property. 

28 1.R.C. §483. Imputed interest rate may be 
increased to 10 percent simple interest. See 
Federal Register August 29, 1980, proposing 
changes to regulations under I.R.C. §483. 

29 See, e.g., Rushing v. Comm’r, 441 F.2d 593 
(5th Cir. 1971); aff’'g 52 Y.C. 888 (1969); Pityo 
v. Comm’r, 70 T.C. 225 (1978); Weaver v. 
Comm’, 71 T.C. 443 (1978); Lustgarten v. 
Comm’r, 71 T.C. 303 (1978); Wrenn v. 
Comm’r, 67 T.C. 576 (1976). 

30 The related party’s basis for computing 
gain or loss on resale would be the amount of 
cash paid plus the fact amount of the 
installment obligation. I.R.C. §1001(a); I.R.C. 
§1012; Crane v. Comm’r, 331 U.S. 1 (1947). Cf. 
I.R.C. §267(d); I.R.C. §1232. 

31 A desired side-effect of the related party 
sale has been the ability to freeze the value of 
the property sold for estate tax purposes to the 
initial seller. Reg. §20.2031-2(h); Rev. Rul. 
59-60, 1959-1 C.B. 237. For discussion 
concerning marketable securities and related 
party sales, see Note 36 below. 

32 Basically, the Internal Revenue Service 
employed a four-prong offense in challenging 
related party sales; constructive receipt, 
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agency principles, assignment of income and 
lack of business purpose or sham transaction 
analysis. See Rev. Rul. 73-157, 1973-1 C.B. 213; 
Rev. Rule 73-536, 1973-2 C.B. 158. 

33 Former §453(b)(2)(B). 

34 Rushing v. Comm’r, 441 F.2d 593, 598; 
Pityo v. Comm’r, 70 T.C. 225, 233-234; Weaver 
v. Comm’, 71 T.C. 443, 452; Nye v. U.S., 407 
F.Supp. 1345 (M.D.N.C. 1975). Determina- 
tions favorable to the Internal Revenue 
Service over this issue were in Lustgarten v. 
Comm’r, 71 T.C. 303 (1978) and Wrenn v. 
Comm’, 67 T.C. 576 (1976). 

35 The limitation is expressed in general terms 
in I.R.C. §453(e)(1) and is further defined in 
seven additional paragraphs. I.R.C. §453(e) 
applies to related party sales after May 14, 
1980. 

36 “Related person” for purposes of the 
second disposition rule is defined in I.R.C. 
§453(f)(1) which, with certain exceptions, 
includes those persons whose stock would be 
attributed to the seller under the constructive 
ownership rules under I.R.C. §318(a), i.e., 
spouse, parent, child, grandchild, controlled 
corporation or partnership. Note that a 
brother, sister, grandparent or less than a 50 
percent owned corporation is not a “related 
person” but this will not preclude the Internal 
Revenue Service from denying installment 
sale treatment when such related party sale is 
not specifically covered by the Act. Senate 
Finance Committee Report, supra., Note 1. 

37 Pursuant to I.R.C. §453(e)(2), the two-year 
safe harbor does not apply to marketable 
securities (defined in I.R.C. §453(f)(2) and 
footnote 20 of the Senate Finance Committee 
Report, supra., Note 1). Moreover, under 
I.R.C. §453(e)(2)(B), the two-year period will 
be tolled where the related person’s risk of loss 
with respect to the property is substantially 
reduced by a put, option (other than at a price 
equal to the property’s fair market value at the 
time the option is exercised), short sale or 
similar transaction. The Senate Finance 
Committee Report states that the “typical 
closed corporation shareholders’ agreement is 
not intended to be taken into account” for 
application of this rule. For analogies to the 
risk of loss concept, see I.R.C. §465(b) and 
Prop. Reg. §1.465.6. 

38 The amount realized is generally the 
amount of money and the fair market value of 
other property, plus liabilities transferred, 
received in consideration for the sale. I.R.C. 
§1001(b); Crane v. Comm’r, 331 U.S. 1 (1947). 

3° The “total contract price” is the selling 
price less mortgages transferred or liabilities 
assumed in excess of the seller’s basis in the 
property. Reg. §1.453-4(c). 

40 T.R.C. §453(e)(3). The amount realized on 
the second disposition does not include that 
portion of the consideration allocable to 
improvements made to the property by the 
related party. Where the second disposition is 
not a sale or exchange the fair market value of 
the property will be treated as the amount 
realized. I.R.C. §453(3)(4). 

‘1 T.R.C. §453(e)(5). These rules are applied 
on a yearly basis instead of on a strict 
chronological order which would require 
constant segregation of payments directly 
received under the note from those 
constructively recognized upon a resale. 

‘2 If S had only received B’s note on the sale, 
application of I.R.C. §453(e) will arrive at a 
more harsh result than under former law 
where, even if F was deemed to control the 
proceeds, his payments in the year of sale 
would not violate the 30 percent ceiling and 


the installment reporting method would still 
be available. As discussed below, the seller 
could still seek the protection afforded under 
new §453(e)(7) by establishing that neither 
disposition had a tax avoidance purpose. This 
type of adverse result, ie., where the 
payments received under the second 
disposition are less than those made under the 
first disposition, should qualify for the 
exception. Senate Finance Committee 
Reports, supra., Note 1. 

43 L.R.C. §453(e)(6)(A). 

“* L.R.C. §453(e)(6)(B). However, this excep- 
tion will not apply if the first disposition occurs 
prior to the threat or imminence of condemna- 
tion. See Creative Solutions, Inc. v. U.S., 320 
F.2d 809 (5th Cir. 1963); Rev. Rul. 74-8, 1974-1 
C.B. 200. 

45 I.R.C. §453(e)(6)(C). 

46 T.R.C. §453(e)(7). The “no tax avoidance” 
exception should encompass all dispositions of 
an involuntary nature, certain types of tax-free 
exchanges (i.e., transfers to partnerships in 
controlled corporations, like-kind exchanges, 
charitable contributions) and such resales 
where the actual payments received are not in 
excess of the reported gain on the initial sale. 
The application of this exception is intended to 
be set forth by regulation. See Senate Finance 
Committee Report, supra., Note 1. 

47 I.R.C. §453(g). This provision is effective 
for sales after October 19, 1980. Prior to new 
§453(g), I.R.C. §1239 required gain 
“recognized” ona sale of depreciable property 
between spouses, an individual and his 80 
percent controlled corporation or between 
corporations of 80 percent common 
ownership to be treated as ordinary income. 
See also I.R.C. §§1245(a)(1), 1250(a). 

48 The effect of I.R.C. §453(g) on multiple 
asset sales will not only require allocation of 
the character of the gain on an asset by asset 
basis, but such allocation will also control the 
timing of the gain as well. Williams v. 
McGowan, 152 F.2d 570 (2nd Cir. 1945). 

49 T.R.C. $§1239(b), 1239(c). Note that under 
I.R.C. §1239(c)(2)(B), the entity attribution 
rules, which are patterned after the 
constructive ownership rules in §318, will 
apply without regard to the 50 percent 
ownership limit in I.R.C. §§318(a)(2)(C) and 
318(a)(3)(C). 

50 T.R.C. §453(g)(2). The Senate Finance 
Committee Report reveals that this limitation 
to the installment method of reporting will not 
apply to interspousal sales in a divorce context, 
transfers to partnerships and controlled 
corporations and established principles in the 
liquidation-reincorporation area. 

5! The corporation-distributor would also be 
required to report gain on the distribution of 
the obligation under old I.R.C. §453(d)(1)(B) 
unless the exceptions in I.R.C. §453(d)(4)(A) 
(certain controlled corporation liquidations) 
or I.R.C. §453(d)(4)(B) (qualified sales of 
property under §337) applied. 

52 ].R.C. §453(h). As generally required 
under I.R.C. §337, only bulk sales of inventory 
in a deferred payment sale will qualify for 
shareholder level deferral on receipt of such 
obligation. I.R.C. §§453(h)(1)(B), 
337(b)(2)(B). This special provision is 
effective for all installment obligations 
distributed as part of a §337 liquidation after 
March 31, 1980. 

53 When liquidating distributions are 
received over more than one taxable year, the 
cash basis shareholder is permitted to recover 
his stock basis before reporting gain. Karl G. 
Von Platen v. Comm’r, 12 T.C.M. 657 (1957). 


| 


In contrast, an accrual method shareholder 
must report gain in the year in which he has 
a fixed right to any undistributed amounts 
susceptible to reasonable valuation. G.C.M. 
22822, 1941-2 C.B. 126. These rules will still 
apply to liquidating distributions not 
specifically covered by the Act. 


54 T.R.C. §453(h)(1)(C). As an illustration, 
suppose F, a cash basis calendar year taxpayer, 
is the sole shareholder of A corporation and 
has a basis of $200x in his stock. A adopts a plan 
of liquidation in June, 1981, and all of its assets 
are sold to B corporation, an unrelated 
purchaser, under §337 for $1,000x. The 
purchase price is $250x cash at closing and the 
balance, $750x, in an installment obligation. A 
distributed the cash to F in December of the 
same year and the note in January, 1982. For 
1981, F would report a gain of $50x ($250 cash - 
$200 stock basis). For 1982, F must recompute 
his 1981 gain by allocating his stock basis 
over all the assets received in liquidation. 
Therefore, 25 percent of the stock basis would 
be allocated to the cash (1981) and 75 percent 
to the note (1982). As a result of this 
adjustment, F’s gain for 1981 would be $200x 
($250x cash - $50x (25% times $200x)). The 
$600x deferred gain on the installment note 
($750x face amount - $150x (75% times $200)) 
will be taxed as each payment is received 
thereunder in proportion to the gross profit 
ratio ($600x/$750x=80 percent). Accordingly, 
80 percent of each payment will be subject to 
tax and 20 percent received tax free as a 
recovery of stock basis. 

55 T.R.C. §453(h)(1)(C). 

58 J.R.C. §453(h)(1)(D). 

57 Former I.R.C. §453(d) which is now 
contained in §453B. I.R.C. §453B applies to all 
cancellations of installment obligations after 
October 19, 1980. 

58 I.R.C. §453B(a)(1). 

59 I.R.C. §453B(a) (2). 

60 160 F.Supp. 368 (W.D. La. 1958). 

61 Such cancellation is usually effectuated 
between family members triggering gift tax 
liability to the holder and would also preclude 
recognition of loss. I.R.C. §§2511, 267(a)(1). 

82 [.R.C. §453B(f) (1). 

83 Former I.R.C. §453(d)(3) which is now 
continued in I.R.C. §453B(c). 

84 T.R.C. §691(a)(4). The amount included in 
gross income is reduced by the estate tax 
attributable to the obligations. I.R.C. §691(c). 

65 1.R.C. §453(B)(f). The Senate Finance 
Committee Report states that where no 
cancellation is made under applicable local 
law, the disposition will be deemed to occur 
no later than when the administration of the 
estate is completed. This provision is effective 
for decendents dying after October 19, 1980. 

66 If the obligation cancelled at the obligee’s 
death is held by a trust or other entity other 
than the estate, the obligation is considered 
cancelled immediately at the obligee’s death. 
Senate Finance Committee Report, supra., 
Note 1. 

67 ].R.C. §1038(b). In addition to the 
limitation affecting the computation of gain, 
no loss is permitted to be recognized upon 
reconveyance. I.R.C. §1038(a). 

68 Rev. Rul. 69-83, 1969-1 C.B. 202. 

69 [.R.C. §1038(g). A special basis rule is also 
provided wherein the basis, as_ initially 
determined under I.R.C. §1038(c), will be 
increased for the estate tax deduction 
otherwise allowable had the repossession been 
fully taxable. I.R.C. §§691(c), 1038(g)(2). This 
amendment applies to all repossessions 
occurring after October 19, 1980. 
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LABOR LAW 


An antitrust approach to 
equal employment 
opportunity laws 

By Nestor Cruz 


Equal employment opportunity 
(EEO) laws are rarely analyzed from 
the perspective of society’s need for 
competitive labor markets. 
Historically Judeo-Christian notions 
of ethics or political realities have 
preempted the field. This article 
brings together classical micro- 
economic analysis and empirical 
evidence to demonstrate that the 
problem of discrimination is essen- 
tially the same as the problem of 
monopoly. Because of our country’s 
increasing and justified preoccupa- 
tion with stagflation and produc- 
tivity, this approach promises a 
rational, constructive and objective 
exploration of an emotional issue. 


Economics of monopoly 


The economics of monopoly has 
long been the subject of study. The 
subject of monopoly takes at least 
one long chapter in standard 
textbooks.! The most I can hope to 
do in this article is to condense the 
subject for those readers uninitiated 
in the world of microeconomics. 
Footnote 1 gives references for 
further study and refinement. 

It can be demonstrated graphically 
and mathematically (as well as 
intuitively) that free competition 
results in the most efficient allocation 
of economic resources, the highest 
output of goods and services, and the 
lowest prices for consumers. Free 
competition also results in a fair but 
not excessive return, on shareholders’ 
capital. At the other extreme, 
monopoly results inefficient 
allocation of resources, lower output 
and higher prices for consumers. 


Monopoly also results in excess 
profits, over and above a 
competitive return on capital. In 
summary, in a monopolistic situa- 
tion the consumer is shortchanged in 
favor of the monopolist. Because of 
it, the Congress has enacted a series 
of statutes, known collectively as 
antitrust laws, with the express 
purpose of curbing monopoly and 
fostering competition, all for the 
benefit of the consumers. 

Before we leave the subject of 
monopoly one further concept must 
be discussed: “deadweight.” It can 
be demonstrated graphically that 
monopoly pricing results in an 
economic loss to consumers which 
simply vanishes and does not accrue 
to the monopolist.” This loss has been 
termed “deadweight” by economists 
and is very important to our 
discussion for the following reason: 
When monopoly is eliminated and 
free competition is restored, the 
benefit to consumers is greater than 
the loss to the monopolist, therefore 
resulting in a larger gross national 
product. We shall return to this 
“deadweight” concept in the next 
section. 


Economics of discrimination 


The microeconomic analysis of 
discrimination is identical to that of 
monopoly.’ Again the reader is 
directed to the references in footnote 
3 for a complete graphical 
explanation by Nobel prize winning 
economist Paul Samuelson. 

The economics of discrimination 
may be summarized as follows: 
Through various devices, among 
them labor union monopolies, high 
wage, high productivity jobs have 
been monopolized mostly by white 
males. Most blacks and women have 
been crowded into low wage, low 
productivity sectors of the economy, 
resulting in a dual labor market. 
Because of a surplus of women and 
blacks in undesirable jobs, their 
wages have been depressed, as 
would be expected. Because of a 
relative shortage of white males in 
the desirable jobs their wages have 
been inflated, as expected. But most 
important of all, there has been a 
“deadweight” or efficiency loss to 
the whole economy because of the 
serious misallocation of resources 


caused by the monopoly held by 
favored workers in high wage, high 
productivity jobs. 

Again the parallel to the antitrust 
laws holds up: EEO laws eliminate 
the monopoly of favored workers, 
and produce a competitive labor 
market. Finally, because the 
“deadweight” is eliminated, the gain 
of women and blacks far exceeds the 
trivial losses to favored workers. This 
results in a larger gross national 
product. We shall next examine the 
empirical evidence supporting the 
aforementioned theoretical 
conclusions. 


Empirical evidence 


Various distinguished economists 
have approached this econometric 
problem from different angles and 
have arrived at similar conclusions. A 
summary of their findings is 
presented herein. 

In its 1965 Economic Report of the 
President, the Council of Economic 
Advisers computed the loss to the 
economy because of discrimination 
against nonwhites at 4 percent 
of national income.‘ The loss 


Nestor Cruz, Falls Church, Virginia, is 
director of review and appeals for the Equal 
Employment Opportunity Commission. He 
received his B.A. from Villanova University, 
M.B.A. from Cornell Graduate School of 
Business, and J.D. from Cornell Law School. 
He is a member of the American Bar 
Association, The Florida Bar, and the District 
of Columbia. The views expressed in this 
article are the author’s and not the EEOC’s. 

He writes this column on behalf of the Labor 
and Employment Law Committee, Michael 
W. Casey III, chairman, and James G. Brown, 
editor. 
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LABOR LAW 


from discrimination against 
white women is estimated at 10 
percent of national income, for a 
total loss of 14 percent, more than 
enough to pay for the defense 
budget.® 

In 1969, Lester Thurow, now an 
M.I.T. economist, published Poverty 
and Discrimination, which turned 
out to be a seminal work on the 
economics of discrimination.® 
Thurow calculated that in 1960 the 
“deadweight” loss to the economy 
because of discrimination against 
blacks was $19 billion.’ “Dead- 
weight” loss because of discrimina- 
tion against white women is 
estimated at $48 billion, for a total 
loss of $67 billion, or 16 percent of 
national income. This amount is 
remarkably close to the one 
calculated by the Council of 
Economic Advisors. Again the 
societal savings from nondiscrimina- 
tion would have more than covered 
the defense budget for that year.® 

Thurow added that the investment 
necessary to eliminate discrimina- 
tion yields a return of 65 percent per 
year,® an extraordinarily good 
investment considering the real pure 
interest rate in our economy!’® is 3 
percent to 4 percent and the real 
return on equity for manufacturing 
corporations is!! 6 percent to 7 
percent. Thurow concluded: 


Although there are enough unknowns to chal- 
lenge any specific dollar estimate, rough 
calculations would certainly indicate that 
eliminating discrimination is a profitable 
social investment even when regarded strictly 
from an economic point of view.!* 


The latest comprehensive 
econometric study found by this 
author was conducted in 1971 by 
Barbara R. Bergmann, a University 
of Maryland economist.!* Bergmann 
concludes that ending discrimina- 
tion against blacks! would raise 
gross national product (GNP) by 1.5 


percent. It is estimated that ending 
discrimination against white women 
would add another 4.5 percent 
savings, for a total of 6 percent. Such 
an amount would come close to 
paying defense costs at 1977 levels of 
expenditure.!5 


The cost of ending discrimination 


It has been pointed out previously 
that Thurow calculated the return on 
ending discrimination at 65 percent 
per year. This section of the article 
tests Thurow’s calculation against 
more recent econometric evidence. 
In 1979 Arthur Andersen & Co., one 
of the most prestigious accounting 
and consulting firms in the world, 
published Cost of Government 
Regulation Study.'® This study is 
important not only because of its 
own findings but because it 
summarizes the findings of prior 
studies. Several conclusions may be 
drawn from this study: 

e EEO regulation costs are 
negligible compared to environmen- 
tal regulation (EPA) costs. Andersen 
studied the following sets of 
regulations: EPA, FTC, ERISA, 
DOE, OSHA, and EEO. EPA 
accounted for 77 percent of total 
costs and EEO accounted for only 8 
percent of total costs.!7 Moreover, 
had Andersen studied all federal 
regulatory agencies which impact on 
the private sector, such as NLRB, 
FDA, SEC, CAB, ICC, FCC, CPSC, 
HHS, FPC, NMB, NRA, SBA, TVA, 
HUD, DOT, Agriculture, Com- 
merce, Labor, Interior, and Justice, 
the cost of EEO regulation alone 
would be almost immaterial. 

e Andersen cited a study by 
Washington University calculating 
total cost of federal regulation in 
1977 at $79 billion, of which $10 
billion was attributable to EPA.'8 We 
have also seen in the Andersen study 
that EEO regulation cost is but 10 
percent of EPA regulation cost. 
Therefore, EEO regulation cost 
about $1 billion in 1977, only .05 
percent of GNP. Compare this cost 
to a potential saving of 6 percent of 
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e Andersen also cited a study by 
Edward F. Denison of the Brookings 
Institution who calculated EPA 
regulation cost at $9.5 billion in 
1975.!® As EEO regulation cost is only 
10 percent of EPA regulation cost, 
EEO regulation cost about $0.95 
billion in 1975, only .06 percent of 
GNP. Compare this cost to a 
potential saving of 6.0 percent of 
GNP. 

eFinally, Andersen cited a study by 
the Council on Environmental 
Quality estimating EPA regulation 
cost for 1977 at $12.8 billion.2° As 
above, we would calculate EEO 
regulation cost for 1977 at $1.28 
billion or .07 percent of GNP. 
Compare this cost to a potential 
saving of 6 percent of GNP. 


Conclusion 


Economic theory and economic 
history bear out that the free 
enterprise system is conducive to the 
greatest good for the greatest 
number because it promotes the 
optimum allocation of scarce 
resources.2! In order to preserve a 
competitive economic environment 
Congress has enacted antitrust laws. 
These laws, however, have not 
affected lack of competition in labor 
markets. Prominent economists 
such as Paul Samuelson of M.LT. 
and Paul Wonnacott of Maryland 
have worked out the economic 
theory of discrimination. Their 
findings have been summarized and 
cited previously. The empirical 
evidence available supports the 
economic theory that discrimination 
costs the economy substantial 
amounts yearly because of 
inefficient allocation of labor 
resources. 

EEO laws are designed to 
eliminate discrimination. Ending 
discrimination will make labor 
markets competitive and conducive 
to proper allocation of labor 
resources. Therefore, EEO laws will 
do for labor markets what antitrust 
laws have done for goods markets. 
No regulation is without cost. The 
empirical evidence with respect to 
the cost of EEO regulation was 
examined. The inescapable 
conclusion is that the cost of EEO 
regulation is minimal compared to its 
economic benefit in terms of a larger 
GNP and immaterial compared to 
total federal regulatory costs. 

This author is a firm believer in the 
free enterprise system. There are 
numerous government regulations 


j 


which reduce efficiency and 
promote monopoly in the markets 
for goods, services and_ labor. 
Antitrust laws and EEO laws, 
however, are two notable exceptions 
because they strengthen competition 
and dilute monopoly in_ their 
respective spheres. oO 


1 See, for example: SAMUELSON, ECONOMICS 
(1980), Wonnacott, Economics (1979) and 
GELLHORN, ANTITRUST LAW AND ECONOMICS 
(1976). 

2 See SAMUELSON, Economics, ch. 26 (1980) 
and GELLHORN, ANTITRUST LAW AND 
Economics, ch. 3 (1976). 

3 See SAMUELSON, Economics, 730 (1980) 
and Wonnacott, Economics 591 (1979). 

4 CounciL oF ECONOMIC ADVISERS, ECONOMIC 
REPORT OF THE PRESIDENT, 167 (1965). 

5 In 1965 national income was $566 billion 
and the defense budget was $53 billion. 1978 
STATISTICAL ABSTRACT OF THE UNITED STATES, 
370 & 443. 

6 THuROW, POVERTY AND DISCRIMINATION 
(1969). 

7 Id. at 137. 

8 In 1960 national income was $412 billion 
and the defense budget was $51 billion. 
StatisticaL Asstract 370 & 443. 

THuROwW, POVERTY AND DisCRIMINATION 137 
(1969). 

10 Howarp, CONTEMPORARY EcONomics 347 
(1971); SaMUELsoN, Economics 308 (1980). 

StatisticaAL ApsTRACT 579, adjusted for 
inflation. 

!2 THurow, PoverTY AND DISCRIMINATION 137 
(1969). 

The Effect on White Incomes of 
Discrimination in Employment, JournNAL OF 
PouiticaL Economy (March - April 1971). 

Td. at 304. 

15 In 1977 GNP was $1,890 billion and the 
defense budget was $116. StatisTICAL 
Asstract, 370 & 443. 

16 ARTHUR ANDERSON & Co., Cost oF 
GovERNMENT REGULATION STUDY—EXECUTIVE 
Summary (Mar. 1979). 

"7 Id. at 19. 

'8 Td. at 20. 
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21 FRIEDMAN, CAPITALISM AND FREEDOM 
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Fifty years ago this month 


Details of the Florida State Bar 
Association’s annual meeting 
held at Daytona Beach in 
January were featured in the 
March 1931 issue of the Law 
Journal. 

According to the Journal, this 
convention assembly voted 
changes to the state’s chancery 
procedures, a subject of lengthy 
debate among Bar members. 
Some of these changes, as 
Chairman of the Committee on 
Expedited Chancery Procedure 
J.E. L’Engle, Jacksonville, 
noted, “Perpetuate the right...that 
the ordinary layman will be able 
to understand if he reads it.” 

The group also voted to 
amend the association’s constitu- 
tion on the method of electing 
officers. Instead of relying solely 
on nomination from the floor 
during the annual meeting, 
George P. Garrett of Orlando 
suggested, “As early in the 
annual session as practicable, the 
members present from each 
circuit shall convene and elect 
one of them as a member of the 
Nominating Committee. This 
committee shall convene upon 
notice, elect a chairman and by 
majority vote nominate the 
officers of the association. Then 
the names shall be placed in 
nomination before the associa- 
tion for election. This shall not 
prevent the making of additional 
nominations from the floor of the 
convention.” 

President R.A. Henderson, Jr., 
Ft. Myers, spoke on taxation, a 
subject he termed “alive, 
moving, vital, personal, 
immediate, constant, eternal.” 
Among his suggestions for 
alleviating Florida’s “clogged tax 
system” were organization of a 
Tax Commission, rigid 
governmental economy, con- 
sumption tax on all commodities 


other than food, and elimination 
of the state ad valorem tax. 

There was also discussion of 
redistricting the judicial circuits 
of Florida, reducing the number 
from 28 to 25. 

The Law Journal also printed 
comments from a cdmmittee 
studying bar admission. In 1931, 
to become a member of the 
Florida State Bar Association, 
one had to be 21 years old, 
possess “good moral character,” 
and be familiar with a course of 
study outlined by the Supreme 
Court before being allowed to 
take the bar examination. 
Recommendations of two years’ 
college study or equivalent and 
requirement of an LL.B. degree 
had been discussed but never 
legislated. From October 1925 to 
the 1931 report, 2370 persons had 
taken the exam; 1096 had passed 
and been admitted. 

The committee concluded, 
“The association should, without 
further delay, adopt a policy 
looking forward to a raising of 
the standards in the require- 
ments of those seeking admission 
to the bar and those standards 
should be none less than those 
prescribed by the American Bar 
Association.” 

The financial statement or 
treasurer’s report for the Florida 
State Bar Association in the early 
months of 1931 indicated a 
balance on hand of $896.50. The 
number of members on the 
association’s rolls was 821. Those 
totals are interesting when 
compared to figures in a recent, 
budget-related article in The 
Florida Bar News which put the 
membership of The Florida Bar 
at 27,713, operating with a 
budget of $6 million. What a 
difference 50 years has made 
upon this Florida legal 
association! 
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THE LAWYER LARGE 


Lawyers view as one of the key 
tools of their trade the skillful use of 
language. They usually seek clarity 
and precision. Sometimes they push 
obscurity, no doubt at the urging of 
clients. Often their prose is long, 
flowery, flowing; occasionally it is 
concise. Some succeed at artful 
exposition; some don’t. This edition 
of “The Lawyer at Large” is 
therefore about that essential 
ingredient of the lawyer’s craft, the 
Queen’s English. 

& 

Several people commented on 
George Bernard Shaw’s hint (No. 14 
of “Hints to Make Your Writing More 
Better’): “Don’t use a preposition to 
end a sentence with.” Bob Hyde of 
Jacksonville cites Winston 
Churchill’s statement: “. . . a 
preposition at the end of a sentence is 
a grammatical abomination up with 
which I shall not put.” 

David Weisman of Miami 
dedicates this evasion to Mandell 
Glicksberg, professor of law at the 
University of Florida: 

It Depends 
We seek out every reason, 
It seems it never ends, 
The answer never varies, 
And we find it all depends. 


We distinguish all the cases, 

And our answer ne'er offends, 
"Cause we never reach a holding, 
We just say it all depends. 


We're not vague and we're not stodgy, 
But our thinking never bends, 
’Cause our answer's ne’er in error, 
For you see, it all depends. 


Adrian Allen of Rossville, Georgia, 
offers these definitions: 

Derivative action: how workers bolt bridges 
together. 

Due process makes moisture on the earth 
during the night. 


The following is from Lawrence 
Cusack of the New York Bar (quoted 
from The New York County 
Lawyers’ Association newsletter): 


Most shortcomings in writing plain English 
are not so much due to the failure to use 
“words with common and everyday meaning” 
as to the failure to use them “in a clear and 
coherent manner.” 

eee 

We should occasionally draft a document 
that uses “she” and “her” throughout and 
contains a closing explanation that the 
“corresponding masculine personal pronouns 
are to be deemed included.” 


Lawyers don’t have a monopoly on 
the written or spoken word. There 
are other participants in the judicial 
process. Kelvin Averbuch and 
Bradley Hassell of Daytona Beach 
proffer these statements from cases 
before the Fifth District Court of 
Appeal: 


Driving an automobile out of a wooded area 
onto a highway just after midnight in an area 
where the officer had rapidly seen three 
persons walking parallel to the highway whom 
he believed to be three juvenile female run- 
aways, does not in itself constitute activity 
sufficient to raise “founded suspicion.” 

eee 
THE COURT: Well, okay. I wanted to know 
what we were proceeding on. I didn’t know 
whether we were proceeding on a Motion to 
go to the bathroom ora Motion of Judgment of 
Acquittal or what it was. I certainly want the 
Jury to be outside of the Court Room. 

eee 
Q. And you're voluntarily giving me this 

statement? 

A. Yes and no. 
Q. Okay. You have to clarify that a little more. 


A. I don’t know, like I don’t know if I need a 
lawyer, I don’t know if I just am going to 
make the statement, I don’t know... what 
I'm trying to say is this here. I don’t know if 
I need a lawyer to speak for me or what 
because it looks like it’s going to be a thing 
like . . . I don’t even know what this is. 

eee 


. . . we researched and jeopardized the 
authority ...” 


“ 


And then there is this classic of 
communication (again gleaned from 
the Fifth District by Messrs. 
Averbuch and Hassell): 

“Q. What did you do to him? 
A. Well, they say I messed him up, I don’t 
know if I did or not. 
“A. Well, did you beat him up, or did you kill 
him, or what did you do? 
“A. So they say, I don’t know. 
Q 
A 


“Q. What do they say? 
“A. They is some say I killed him, some say I 


beat him up, I don’t know if I did or not, 
you see. 


“Q. Do you remember anything about it? 
“A 


. Well, my last recalling of it—the shooting 
game at the pool table, youknow—I used 
to be pretty good at shooting pool. The 
guy came to me and he said, ‘Well, you 
done won all my money. Give me some 
of my money back.’ 
And this was down in Quincy, Florida? 
That’s right. 
All right. 
And so he opened a knife at me, and I 
kept jabbing at him with that pool stick 
until I got him to one of the windows. I 
kept jabbing and he fell out the window. 
Well, I didn’t realize that we was upstairs, 
you know, so I went back to shoot pool. 
. He fell out of the upstairs window? 
Yeah, that’s right. So all of a sudden, 
officers come and arrested—you know, 
asked if we was having a disturbance up 
there, and everybody pointed their 
finger over at me.” 


This column is edited by Daniel O. White, of 
Lowndes, Drosdick, Doster & Kantor, 
Orlando. Contributions from readers are 
welcomed. Send to Daniel O. White, P.O. Box 
2809, Orlando, FL 32802. 


©Robert H. Thurau II, Sarasota 
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